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tHAPTfiR X. 

The Adtion of Slander, 



S, I 

LANDER is the defaming a man in his reputation, by fpeakins 
or writing, or the rendering him an obje£): of ridicule^ fj^ofa 
whence any injury in cl^ra^er or property or feeling arifes^ or 
may arife, to him. 

Slander may be committed, ift, By words : adiy, By turittng, CtSpdtLJb^ 
which is called, by. iihel in fcr'tptis : 3dly, By piBurfSy or repre- Fimofit, 
fentations pf that fort, which is called libel ftne fcriptis, * ^ **'^* 

In treating of this afiion I (hall firft confider each fpecies of 
Sander now laid down in its order, and the rules of conftra£lion 
adopted by the courts: 2d, The pleadings: 3d; The vexdi^'^ 
judgment; and coils. ^ ^ 

1. OF SLANDER BY WORDS. 

Words for which this action may be maintained are, either fuch 
as are in themfelves adionable, or fuch as become fo by reafon of 
fome fpecial damage arifing from them. 

I ft, OP WORDS IN THEMSELVSS ACTIONABLE. 

» - • •• 

Thefe are, ift. Which bring a man intb any danger of leg^l 
punifliment : as to fay, << That he poifoned anoihei^:'* adly, Which 
may operate to exclude a man from fociety ; as to fay, '< That he 
liadi^an infe&ious difeafe : 3dly, Which injure a man in his tra4e ^ 
or profeffipn i . as to call a traikr a bankrupt : 4thly, Which charge 
a man in a public capacity or office with principles inconfiftent 
with his office ; as to fay of a Jufiiee ofpeace^ << That he was a Ja* 
«obiie, and for bringing in (he pretender." 

I. OF WORDS ACTIONABLE,^ FROM THEIR BRINGING THE P£R« 
SON CF ^HOM THET ARE SPOKEN TO THE DANCER OF^UIGAL, 
PUNISHMENT. " - . 

I. ^ Thefe words muft charge a faH^ to have hen committed: 
^ for to charge a man with bad or evil intentionsy is not fufficient." 

As where, the defendant faid of the plaintiff, « He is. a Eaton r. Atoi 
brawler and qUarreller, and gave his champion counfel to kill x^e, 4 0«, 16. b.. 
and then fly the country;" thefe words were adjudged not to )>e 
aAibiiablei for diey charge no fact commUtedy and the purpofe, 
or intentions of a man without a^on are not punifhable by law* 

So where the words were << He is a troublefome fellow> and I Bliiii^sai^^ 
doubt not to fee him indifled at the next aSizes foriheep-ftealing )" ^^^ ^ 

Vot. ir. * B thefe 
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thefe words were adjudged not to be aftlonablej as not charging 
the party with any fadl committed. 

** For the words ihould import fomo degree of g$filt'* 
Steward v. As to fay a man is in gdol for ftealing a horfe, is not adionable ; 

Huit^o. ^^^ perfoji might be innocent, an4 the words only import his 

X being in on fufpicion. 
Beaver v. Hide, But in this cafe> when the words were of the fame import, " he 
a Will*. 300. ^as put into the round-houfe for Healing ducks at Crcnvland :** the 

plaintiff had a verdi£t, and on a motion in arrefl of judgment, the 
Court held, That he (hould recover, the jury having found them 
to hefal/e and malicious, 

*' On this ground adje^ive words are adionable or not, ac- 
cording as they prefume an aEl, committed or not^^ 
Brittridge's eaft As where the words laid were, " he is a perjured old knave :" 
'4 Ca i8. b. ^^^ diflinftion was taken ; fo that if one calls znother /editions or 
... thievi/b knave, thefe words are not aftionable, for they only im- 

port an inclination to fedition or theft, not that the party ever viras 
guiltv of either ; but the 'woxAperjured imports an adl committed^ 
and fo is adionable. 

"So they may be aftionable according to the application of 

*« them, or allufion to the circumftances under which they were 

« fpoken/' 

Holt V. Schole- As where the words were of a perfon <* That he was^f/w^«." — 

field, Thefe words would be aftionable if applied to a fwearing in a ju- 

6 T. Rep. 691. ^icJai proceeding, but otherwife if fpoken without any allufion to 

it : — and on that ground where the words were laid generally 
without any colloquium refped^ing legal proceedings, the Court 
held. That they were not adionable, and there being a general 
verdift, anefted the judgment. 
Finck'sLaw, 2- ** It is not neceflary to make words aftionable under this 

i86. cc head, that they endanger the perfon^ s life^ or charge him with 

" felony, for to charge him with any lefler crime, for which he is 

«< liable to profecution^ is aftionable : as to fay he hath gone about 

*' to get poifori to kill the child that fuch a woman goeth with 

" (which is no felony^ yet thefe words are aftionable/* 

Morgan r. So where the words were, ** You are a thief — ^Of what ? Of 

Wiilioms, every thing :*' thefe were held to be aftionable, though the theft 

z Sira. i44. might be of what was no felony ; as apples from a tree 5 for that 

the Court would. intend it to be of every thing of which he could 

be a thief. 

Cuddington v. And note^^ That where a perfon had been a thief, but a general 

WiikiHs, pardon of all felonies had pafTed, of which he had taken the benefit. 

Hob. 8z. ^^j ^ perfon afterwards called him « Thief;*' the words were 

. held to be aftionable, he being cleared of all guilt by the pardon. 

3. " Words (hould be taken with reference to the lubjeA matter 

*' in allufion to which they were fpoken — as in fuch cafe words 

' ' *' aftionable primd facie in themfelves may by reference to that of 

«* Which they were fpoken not be aftionable." 
ehriflie y. As where the words were, " He is a thief, for he has^ ftole my 

Coweii, beer/' The defendant was a brewer, and the plaintiff lived with 

Fe«lreN.P.Caf. )^{^ ^^ hjj fenrant, and the words were fpoken alluding to feveral 

fuhis of money received by the plaimiff in that capacity from the 

defendant's 
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defendant's cuftomers for which he had not accounted. Lord 
Kenyon defired the jury to confider whether the words alluded to 
the mere breach of truft, or ta an adual fteaiing of the beer ; as 
in the firft cafe they were not aftionable, but otherwife in the 
btter. The jury found for the defendant, 

4. <^ Though the words may import a charge of felony, yet if 
** it appears that the foB charged could not have happened^ this 
•• adion will not He.** ' 

As where the plaintiff declared that the defendant, having a Snag r. Gee, 
nvife then livings faid of the plaintiff, « He has killed my wife j 4 Co. x6. a. 
*< he is a traitor :'* on demurrer the words were adjudged not to 
be adlionable, for that the wife being living, the plaintiff could 
never be brought into danger ; and fo the words were vain, and no 
fcandal. 

The fecond clafs of actionable words are, 

2- WORDS WHICH OPERATE TO EXCLUDE A MAN FROM SOCIETY. 

. Taylor T. 

As to fay of a man that " He is a leper, or hath got the Pacldns, 
leprofy," is aftionable ; for « a leper** fliall be removed from th^ HiL4 Jac.B.R 
focicty of men by a writ de leprofo amovendo* i RolL Ahr* 44. Horner 

So wh^e the words were, " He is full of the pox ; I marvel Hofe. 119. 
that you will eat with him :" tliefe words were adjudged to be i'"\*^ 
aftionable. 400.17.1. 

But the wotds muft charge the perfon with having fuch dif- carflake v. 
orcler at the time of /peaking the words ; for if not, the words do Mapledoram, 
not operate to exclude the perfon from focilety: as " (he hath a T. Rep. 473, 
given the bad diforder to feveral,** is not adiionable, as not fpokea 
in the prefent tenfe. 

So where the words were *< That he had had the pox j'* they were T^yior v. Hafl 
held not to be adionable ; for it is avoiding him for fear of con- a Sva. Z189. 
tagioo, and refuting to keep him company, that is the legal no- 
tion of damage,} and when he is cured, thefe inconveniences will 
not attend him ; and for that judgment was arrefted. 

The third clafs of words in themfelves actionable are, 

3. WORDS Which injure a man in his trade or {profession* 

I. As where the words were fpoken of an attorney, "What, Day v BuHeri 
does he pretend to be a lawyer ? He is no more a lawyer than a ^ WUCjjj. 
devil :** thefe words, as fcandalizbg him in his profeffion, were 
adjudged to be actionable. 

So if one fays of a merchant, •« He is a bankruptly knave,'* or 4Co..z9.t. 
«• That he will be a bankrupt within two days,'* or fu(;h like infi- 
Duations, thefe words are a&ionable. 

<< And words tantamount, as conveying implied fiander, ihall 
M be deemed adionable." 

As where the words were, ** You are a forry feUow and a 8t«ntf»nv. 
rogue, and compounded your debts for five , fliillir^s in the Smithy 
pound :" thefe were held to be ac):ionable when fpoken of a trader, * ^^*' 
being tantamount to calling him bankrupt. 

a. «< When words are ufed to any perfon which are applicable ' 

B a « to 
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^ to hit profeffion or calling, and tend to fcandalize it, they (hall 
•• be taken as applvmg to it, and be aftionable." 

As where Byrchleyj the plaintifF, being one of the attomies or 
cleVk^ in the court of B. R. and fwom to deal duly widiout cor- 
ruption in his office, the defendant fpeaking of the plaintiff's 
manner of deahng in his profeffion, faid to Byrchln^ «« You are 
well known to be a corrupt man, and deal comipdy r thefe words 
were adjudged to be a£lionable, as ilandering him in his profef- 
fion, to which the words referred ; ioxfermo relatus ad perfonam^ 
intelligi debet condttione perjona. 

The laft fpecies of words in themfelves a£iionable are. 



of Dorcheftery 
z Sill SJ3. 



How t. PriaHy 



AftOB V. 

BkgMvc, 

I Stn. 677. 
• Lord Raym. 
1369. S. C 

Stuckley t. 
Balhead, 
4 Co. 26. a. 



Onflow V, 
Horae, 
J WiU:i77. 



4. WORDS SPOREN in DEROGATION OF A PERSON 119 ANT OFFICE 

OF DIGNITY, TRUST, OR PROFIT ; 

As public officers, magiftrates, &c. Under which head may 
be confrdered, fe'ahdalUm magnatum^ or ilander of peers, or othei 
eminent perfons. 

1. •* With regatd to this head it is to be obferved, that words 
** may be aftionable with regard to thefe, which would not be 
« h^ld fo in the cafe of a common perfon." 

As where the M^ords were ufed of the Marquis of Dorchefier^ 
** My lord is no morfe to be valued than the dog that lies there:*' 
thefe words were held to be aftionable. 

*< So in the cafe of a comttion perfon, words importing merehr 
'^ lad inclinattonsy are not a£bionable {ante i.)\ but it is btherwi(« 
^ in the cafe oi public perfcns dr ma^Jhrates!^ 

For where rfie plaintiff declared, that being zjuftice of peace and 
diputylientemnt^ and having ferved as knight of the fliire for the 
county of Ghucejierj and intending to (land candidate for it again, 
the defendant faid of him, *< He is a Jacobite, and for bringing 
in the pretender and popery to dcftroy our nation :" tbefc words, 
which only charged inclinations and priYiciples, were held to be 
t^ionable. 

So where the words were fpoken of the plaintiff, who was a 
jtiJUce of peacCf ** He is a rafcal, a villain, and a liar ;" they were 
held to be actionable when applied to a perfon in an office of truft 
er dignityv 

So whetii the words were fpoken of StucUey, who was a juftice 
of peace for Devo/t/bire, *« Stacklej covereth and hideth felonies, 
and is not worthy to be a jttftice of peace ;" the plainrifF recovered, 
for it was againft his oath, and office, and a good caufe to put him 
out of the commiffion, and ir>dl£l and^ine him. 

2. •* But where the words do not charge the perfon in fuch 
«* truft or office, with any breach of his duty or oath, with any 
«' crime or mifdemeanor, whereby he Kas fuffcred any temporal 
*' lofs in fortune, office, or any way whatfoever, but are fpoken ias 
** matter of opinion as to fuch perfon's condu6i, fuch words are no(. 
" aftionable." 

As where the plaintiff being knight of the (hire for the county^ 
of Surry f the defendant, at a meeting of the freeholders of the 
county, ufed the following words : « As to inftru&ing Mr. Onflow, 

you 
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you might as well inftni£l the winds ; and fhould he promife his 
afliftance^ I {hpuld not expe£t that he would give It :** thefe words 
were adjudged not (o be adionable, as charging no crime, but being 
merely matter of opinipn ; and^/r Lord Chi^ J.ufiice Di Grey^ to 
impute to any man the mere defe^ of mpral virtue j moral, duty^ or o^Ji^ 
gatior^ which renders a man obnoxiot4Sy is not aHionaile, fuch as the 

Erefeat cafe, which is merely infinuating a doubt of Mr. OnJJoiv^^ 
onour. 

3. Dut a diftiaftion is to be obferved when the words are ufed Silk. 695. 
to a p.*rfon in an office of profit^ and when in one of credit only ; . 

in offices of profit^ words that impute either want of under/landing 
of ability^ or integrity ^ are a£iionable ; but in thofe of credity words 
that impute want 01 ability only are not a£fcionable : as to fay c^f ^ 
jufticeof peace, << He is an ai^ $ he isr a beetle<*headed juflice,'' is 
not aftionable \ and the reafon is that a man cannot help his want 
of ability ; as he may his want of honefty : but even in offices of 
^redity words that import corruption or diffionefty are aftionable. 

4. As to a£lion of fcandalum magnatumy it is enabled by (lat* 
Weft, <« That if any one flander a peer, or other great perfon, he 
fiiall be punifhed by imprifonment ;*' and by flat. 2 Rich. 2. " Thft 
perfon injured may in a qui tarn a£lion recover damages for the 
offence," 

^. OF WORDS NOT IN THEMSELVES ACTIONABLE, BUT WHICH 
BECOME SO BT REASON OF SOME SPECIAL DAMAGE } AS LOSS Of 

PREFERMENT, MARRIAGE, iSfc, 

I . For the Lofs of Preferment. 

As if a divine is to be prefented to a benefice, and one to de- 4C«. X7.V 
feat him of it, fays to the patron, <* That he is an heretic, or a 
baftard, or that he is excommunvpated ;'* by which the patron 
refufes to prefent him, and he lofes his preferment, he may have 
his a£lion for that flander. 

So where the defendant faid of the plaintiff (who was fon and B«nift«r v. 
heir of his father , « That he was a baftard ;'' an aftion was ad- J^e^Yj."**" 
judged to lie, for it tended to difmherit him of the lands which 
would defcend to him from his father : but it was further refolved, 
That if the defendant pretended that the plaintiff was a baftard, 
and he himfelf the next heir^ no a£tion lies, for it is a claim of right* 

<< And in fuch cafe it feems not neceffary that the damage 
« arifing from the words be certain and immediatey for if it he pro'% 
^* bable and remote^ it will maintain the aftion." 

As where the a^lon was for calling the plaintiff a baftard ; antd VtughaA r. 
it was moved in arreft of judgment, that he (houid (hew fomo fpe- p^^*** 
c\z\ damage from a pretent title and poffeflion, whereas he had 
only declared that his grandfather was tenant in tail, and his fa- 
ther had divers fons living, of whom he was the youngeft y but 
there being a poffthiUty that he might inherit j and he proving that hi 
had been offered a fum of money for his poffibility^ the adion was ad- 
judged to He, 

B 3 a. For 
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Cro. EQz. 289. 



Robery, 
Salk.694- 



Shttton, 

4£fp.N.P.t:ar. 

di8. 



flolgate, 



3. For the Lofs of Bufinefs or Trade* 

As where the plamtiff declared that he was an innkeeper, and 
the defendant faid to him,; ^ Thy houfe is infeded with the 
pox, and thy wife was laid of the pox :" thefe words were adjudged 
to be a£^ionabl6 ; for it was a difcredit to the plaintiff, andguefts 
would not refort thither. , ' 

<< But in fuch cafe it mud appear that the words from whence 
** the injury may arife, were ufed in a converfation concerning the 
« plaintiffs trade or buftnefs:' 

For where the plaintiff declared that he was a trader, and that 
the defendant faid to him, ** You are a cheat, and have been a 
" cheat for divers years," judgment was arrefled, affer a verdift 
for the plaintiff, it not appearing that there was a colloquium of the 
plaintiff^ s trade at the time. 

In an adion for flanderous words, imputing difhonefty to the 
plaintiff, who was a trader, the declaration is not fupported,by prov- 
ing words which may import fuch a meaning, but are equivocalj 
and may have a different import. 

** Though where the words mufl clearly refer to the plaintiff's 
<< trade or calling, they (hall be a^ionable, though no cciloquiunx ' 
« is found." 

As where the plaintiff was a maltjfer and dealer in corn^ and the 
defendant faid of him, ** Don't deal with him, he's a cheat, and 
has cheated all the farmers at Epping, and dares not fhew his face 
there, and now is come to cheat at Hatfeld:** thefe words evi- 
dently referring to the plaintiiPs trade, were held to be ad^ionable, 
though the fpecial verdidl which found them, found alfo no C0II07 
quium of the plaintiffs tr^de. 



4 Co. x6. b. 
Poph. 76. S. C. 



Holwood V. 
Hopkiot, 
Cro. Elis. 787. 

GrxvMV. 

BUnchet, 
Saik. 699. 
Id. 694. S. P. 



3. For I.ofs of Marriage. 

As where the plaintiff declared, that fhe being a virgin of good 
fame, was going to be married to one Antony JSlcocky and that • the 
defendant faid of her, *< I know Davi/s daughter, Ihe dwelt in 
Cheapftdey and there was a grocer that did get her with child :" by 
reafon of which words the faid Elcock refufod to marry her ; the 
plaintiff recovered, on account of the fpecial damage. 

But in this cafe a diflin£lion is taken, that in order to make fuch 
words a&ionable, they tnu/i befpoken to the perfon who was in com^^ 
munication to have married the perfon who was defamed\ for if fpoken 
generally the a£iion will not lie \ for to call a woman whore,or words 
tantamount, is a matter of fpiritual cognizance^ and not a^ionable 
at common law, unlefs under the circumftances above. &ed Q. i 

4. For the Lofs of Service. 



PerLonlMaoi* As if la perfon to prevent a fervant from getting a place gives 
fiei4. \ixcL a falfe charaften it is adionable^ 

4 « % \ \ 
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But in fuch cafe it muft appear to have been given maliciou/lyt dnd Weatherfkone 
mjith an ill intention} for though the charafter given v^falfe, yet ^^^i^^^^\ 
no malice appears, the a£kion will not lie. x T.Rep. iza 

5. Per Heathy Juftice, i Taunt. 44. <* All words are aftionable 
** if a fpecial damage follow." 

Therefore where the words imputed incontinence to the plaintiff, Moor* 7. 
the damage laid was, by which Jbe loft the entertainment and hofpitality of ^ ^^^ -g, 
her friends yondby reafon of which they refufed to fnd and provide for her 
meat and drink, this was held to be fufhcient to fupport the a£lion. 

3. " But it is to be obferved, that words which would otherwife 
^' of themfelves be a£kionable may neverthelefs not bear an aStidn^ 
** from the particular circumftances under which they are fpoken . 
" or ufed." 

1. jls if words are fpoken out (fa motive of friendfbip^ and without 
intention to defame. 

As where the action was for faying of the plaintiff, who was a Hervtrv. 
tradefman, ** He cannot ftand it long, he will be a bankrupt foon,** ^^T^°"» - 
and fpecial damage was laid in the declaration, viz. *< That one 'x^^\ 0*3. 
Lane refufed to truft the plaintiff for an horfe :" Lane, the perfon Bull. N.P. %. 
named in the declaration, was the only witnefs called for the 
plaintiff; and it appeared from his evidence, that the words were 
not fptdten malicioujly, J^ut in confidence and out of friend/hip to 
Lane, and only by nuay of friendly warning to the defendant not to 
trujl the plainttff^ for the horfe; Pratt Chief J uf. dire^ed the jury. 
That though the words were a£lionable, yet that if they (hould be 
of Opinion that they were not fpoken out of malice, but in the 
manner before-mentioned, .that they ought to find the defendant 
not guilty \ and they did fo accordingly. 

2. " If they are fpoken ^rivfl/tf/)», and in confidence!^ 

As where a fervant brought an a<9:ion againft her former miftrefs, Stephenfon 
for faying to a perfon who came to inquire her charafter, ** That * "*' 
(he was fancy and impertinent, and often lay out of her own bed, Eaftl*!". V 
but that (he was a dean girl, and did her work well :" though the BuU. N.P.* 8. 
plaintiff proved that fhe was by this means prevented from getting 
a place, yet per Lord Mattsfield, this is not to be confidered as an 
adion in the common way for defamation by words, but the gift 
of it muft be malice, which is not implied from tlie occafion of 
fpeaking, but fhould be direftly proved : this was a confidential de-^ 
0laration, and ought not to have been difclofed. 

3. ** If the words have been ufedin the courfe of legal proceedings^ 
** no aflion will He for them." 

As was adjudged in this cafe, that \S one exhibits articles of peacB Cutlev v. Dixon* 
againft any perfon containing divers great abufes, and mifdemeanors, in Co. Rep. 146* 
order to have him bound to his good behaviour, the part j^ accufed fliall 
not have for any matter contained in fuch articles any adiion on 
the cafe, for the perfon has purfued the due courfe of juftice ; and 
if thofe anions were permitted, thofe who have juft caufe of com- 
plaint would not dare to complain, for fear of vexation. 

*< But though the defendant may in fuch cafe be juftified, yet 
<* if he does not confine himfelf to legal form, but charges crimes not 
<< properly cognizable by that jurifiiiBion to winch be applies^ an a£tioil 
M will lie for thofe charges." 
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Aa where W^ai, the defendant in this aAion, had exhtl»led 

trtides in the Star^Chtjunber againft Sir JS. BuckUjf and in theiii,^ 
charged feveral matters not eognizable in that courty and bad often 
dttland in the country that the articks exhibited moere true^ it was re« 
folved) ift> That for any matter contained the bill which was exa- 
minable in that court, no a£lion lay though it was falfe, becaufe 
it was in the courfe of juftice: but, adly. That for the matters 
not cognizable in that court, the a^on lay, as being a (lander on 
a perfon which he could not defend : ^, That though for prefer^ 
ring falfe matter to a competent jurifdiS^ion, no a^ion lies, yet 
that if he talks at hrge^ in the country y and avers his charges to be 
truey an a£lion lies. 

It was further held in diis cafe, That if a witnefs goes beyond 
the point in iffbe, and flanders a third perfon, this a£^ion lies 
againft him. 

N<ftey That if two perfons fay the fame words^ yet a joint aBi^ 
of flander will not lie againft them. 



a. OF SLANDER BY WRITING, OR UBEL. 

Under this head I {ball confider, i ft, The nature of libels; 
2. What conftitutes the ofience, and who are liable to puniihnidit 
ipx thern^ 
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I. OF THE NAT0RE OF LIBELS. 

Slander by libel differs only from flander by words, that it isi 
iitVvr^xeiL in writing or printing; but the offence of a libel is more 
heinous, as its circulation of the flander is more extenfive, and 
derives too an additional degree of malignity from its being done 
premedttatedly. 

The rules, therefore^i before laid down in refpe£l to flander by 
words, will be found to apply equally in the cafe of libels : which 
I (hall firft confider : and fecondly. The more particular nature of 
Ubels themfelves. 

<< But there is thiK difference between words fpoken and written, 
<f that for words written an a£lion may be maintained as libellous, 
** for which, if fpoken, no a£tion would lie." 

As calling a perfon a villain in a letter, was held to be libellous, 
and a^ionable, though it would be otherwife if a perfon was. 
called fo by words. 

Vide et Sir John Auftin v. Colepepery a Sbo^v, 313. 

As, I ft, "To charge a perfon with any crime which may fub- 
<< je£h him to the danger of legal punifliment, is a libel, and 
« aaionable." 

As to charge a perfon with fodomitical praflices. 

a. « To allege any matter which may be the means of excluding 
« him from fociety." 

As where the plaintiflF brought his a&ion againft the defendant 
for a libel, charging him, in a ludicrous copy-of verfes, tuithhawng 
the itchy and Jinking of brimftonci the plaintiff' recovered in this 

a£tion> 
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aftiofii the words A^tpng him with ^feafes which rendered him 
unfit for ibciety. 

3. ** So where the writing is fuch a$ wUI injure a man in his Harman ** 
*« tr<»d€ orprefeffion^ it is a libel for which this aftion lies." ?str7s «• 

As where Uie plaintiff declared. That he was gun-maker to the Fiugib. 12^ 
Bonce of WuUsy and it having been inferted in the Hewfpapers & C. 
d)at he had prefented a gun to the Prince of Wales two. feet fix 
laches toog) whidi would carry as far as one a foot longer ; the 
defendant intending to injure him in his trade, had publiffaed 
aaothev paragraph in the newfpapers, mentioning this clrcumftancCf 
and adding, « That he advifed all gentlemen to be cautious of deal-> 
ing with him, as he would not engage with any aitlft in town, nor 
did ever make fuch experiment: (except out of a leather gun) as any 
gentleman might be fatisfied at the Crofs-gunsy Long-^cre :" this 
^vertifement tending to injure the plaintifPs reputation as an 
axtift, was adjndged to be adionable, though it was aerced, that 
for one tradefman to pretend to more ikill than another, would 
not be fo. 

4. " So where the writing injures the domeftic p^ace and 

^* happtnefs of a family, charging a man's children with immo-; ^«f ^- Benfi«l4 
♦« rality or incontinence." T^t'JS' 

As here writing a fong and finging it about the town, that the 
profecutor's daughter was of loofe manners, and had gone up to 
London to be delivered of a baftard, it was held to be libellous ; and 
defendant found guilty. 

" And any thirfg written and publiflied which throws con- 
<* tumely on a party, is a£lionable, without (hewing or proving ^t!^f'^?^5^ 
" fpeci-al damage." -^^^ , 1 

As in this cafe, a letter fent to a third perfon, reflei^ng on the 
cliara£ler of the plaintiff, wtls held adlionable, without proving 
fpecial dumage, though fuch was laid. 

5. « But nothing ihall be conftrued a libel which is neceflary in 

<« the courfe of legal proceedings, and is relevant 'to the matter Lakcv.Kmj, 
•* which is beiortf the court." ^ 

As where the plaintiff declared, *« That he being a doftor of 
laws, and vicar general to the biihop of Lincoln^ the defendant had 
prefented, and caufed to be printed z petition to parliament^ charg- 
ing him with divei^s crimes \ as extortion, oppreffion, and corrup- 
tion in his oHice :" the adtion was held not to lie, the petition being 
the neceSary and ufual mode of complaint to parliament for any Aftley» Utf t. v, 
redrcfs of grievance. ^^"^^'2 

So where the a£kion w:ls brought for a libel, and the offence as ""* ' 
laid was, *< That the defendant, in a certain affidavit before the 
court, had faid that the plaintiff in a former alhdavit againft the 
defendant hady«»r« falfely:** the Court held that the a£l:ion would 
not lie ; for in every difpute in a court of juftice, where one by 
affidavit charges a thing, and the other denies it, the charges mu(t 
l^ coQitradidory, and tlieremuft be affirmation of falfehood ; this, 
therefore being necelfary in the courfe of legal proj^eeding, thai 
no a£lion would lie for it. 

So an action Will not lie for a libel againft a member of a court Jekyli ▼. sir 
martial for obferring op the conduA of the prefecutor as m^H- ]; ^^o^^* 

cious *^*-N-P'^> 
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cious and injurious to the fervice, and making that part of the 
fentence acquitting the officer tried by fuch court martial. 

Noa6lion is maintainable for words fpoken by a^party in giving 
charge of another to an officer, or in preferring a complaint before 
a magiftrate. 

6. " So no matter which is dated in any memorial 9r petition for 
** the redrefs of grievances y and addrejjed in the proper €hannelj by 
** which fuch redrefs may be had; that is, to the perifons only w^lO 
" have power to give fuch redrefs, ihall be deemed libellous." 

As where the defendant being deputy governor of Greenwich 
Hofpitaiy wrote a large volume, of which he alfo printed fewral 
4fopiesy containing an account of the abufes of the hofpital, and 
treating the charaflers of many of the officers of the hofpital, and 
Lord Sandwich in particular, who was then Firft Lord of the 
Admiralty^ with much afperity : he didributed the copies to the 
governors of the hofpital only, but it did not appear that he had 
given "a copy to any other perfbn : on a rule for information for 
this as a libel, Lord Mansfield held, That this diflribution of the 
copies to the perfons only^ who were from their ftuation called on to 
redrefs the grievances ^ and had from their fttuation ponuer to do it^ 
was not a publication fufficient to make that a libel ; and he feemed 
to think that, whether the paper was printed or in manufcript, under 
thefe circumftances, made no diiference. 

<< As words fpoken without an intention to bo made public, as 
*< in confidence or privately, are not aftionable." 

So if a perfon in a private letter expoduiates with another on 
his vices, it is no //M which is a£lionable. 

And NotCj That a libel againd a magijlrate is a higher offence 
than againd a private perfon ; for it is a fcandal upon government. 

Therefore, if one finds a libel againd a private perfon, he ought 
to dedroy it, or to bring it to a magldrate ; but if it is againd a 
public perfon, he ought to bring it to a magidrate, that the 
offender may be found out. 
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a. As to the more particular Nature of Libels. 

I. A defamatory writing, exprefling only the initials^ or one 
or two letters of a performs namcy but in fuch manner as obvioufly, 
and indubitably referring to the perfon, and fo that it would be 
nonfenfe if drained to any other meaning, is as properly a libel as 
if the whole name had been mentioned at large, for it would bring 
the utmod contempt on the law to fuffer its judice to be eluded by 
fuch trifling evafions, and that a writing underdood by the meaneft 
capacity could not be fo by the judge and jury. 

** A writing, though with feigned names, has been condrued a 
« libel.'* 

As was the cafe of Mrs. Doddf who printed a letter abufing the 
late king, under the title of Merriweis, Sophi of Perfta: though 
the whole letter was fo couched in feigned names, yet the jury 
' found the publiflier guilty. 

3. *< A writing, though not direftly charging crimes, may be a 
« libel, as if done in a taunting or ironical q^amier." 

As, 
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As, after recoonting any a6l$ of public charity by the perfon, HtcVf cafe, 
to fay, « You will not play the Jevj or hypocrite/* and fo go on ^^ *'i' 
in a ftrain of ridicule, to infinuate that what he did proceeded *^°P*^*5^ ^' 
from vain-glory. 

4. It is not material whether the libel be true or falfe^ or whether c«re de LibcIIit 
the party againft whom it is levelled \% of good or evil fame s for tamofu, 
die party grieved ought to complain for every injury done to him ^ ^^^*'^' ' 
to the ordinary courfe of law, and not to have recourfe to methods* 
of redrefs by flanderous publications. 

^. A writing may be a libel, though the perfon libelled is dead; c^ife de Libellis 
for it ftirs up fome of/ the perfon's family to revenge this ^attack Famofis, 
on his memory ; and if he was a magiftrate who is dead, who ^^^/*^' 
has been flandered, it is puniihable ns a ilander on the government. 

And where there is an information or indidment for a libel re- Re« ^- Topham, 
fleding on the memory of any perfon deceafed, the information or ^ *^^* '* 
indictment {hould ftate, << That it was done with a defign to bring 
the family of the deceafed into contempt, to ftir up the hatred of 
the king's fubjedls againft them, and excite the relations to break 
the peace by vindicating the honour of the family ;" and therefore 
where the indiftment only ftated. That the words as fet forth 
•* were to the great fcandal and difgrace of the menwry, reputa- 
tion, and chara£ber of G. Earl Cowper^ in contempt, 6^r. to the 
evil example, l^c, and againft the peace, (5*r.*' the judgment was 
arrefted ; for offences of this nature are punifhed by law, astend- 
ing to a breach of the peace, by provoking the friends of the de* 
ceafed to afts of violence and revenge. 

For it is neceflary to be observed, that libels are puniihable by 
information and indiBmenty as well as by aBion ; that is, confider- 
ing them as an offence againft the public peace and good order of 
the ftate; and thereon is founded the diftin£tion, that if any 
perfon is flandered by libel, he may have his aBion as well as an 
information or indidment ; but a libel refiedling on a perfon de9d> 
or the conduft of the king's minifters or government, nvithout any 
particular application^ is puniihable only by information or indiBment^ 
as a matter of public, not of individual concern. 

As was the cafe here, of an information againft the defendant, Rex v. Home, 
« for publilbing an advertifement, fuggefting that many of His Cowjx 67a. 
Majefty's fubjefts had been murdered by His Majefty's troops in 
America^ and propoling a fubfcription for raifing a fum of money* 
for the fupport of their wives and children," the people of America 
then being in open rebellion to this country ; the defendant was 
found guilty, fined, and imprifoned. 

*f And on the fame grounds, though the writing may not convey 
" any ilander zgaLind any per/on^ yet may it be a libel, from having 
*• an evil public tendency to corrupt the manners of the people.''* 

As in this cafe, where an infamous and obfcene book, which aex v. Cnrl, 
had been publifhed by the defendant, was, on an information, and » stra. 788. 
on folemn argument, adjudged to be a libel j and he was convi^ed^ ^2dt.*^*"* 
and flood in the pillory. 

<< So for the fame reafon^ publications levelled againft the e/la^ 
" bit/bed religion have been held to be libels." 

As where the defendant was conviAed of having publifhed four 

blafphcmous difcourfes oi| the miracles of our Saviour, and at* 

• V tempting 
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tempting to mdve laarreft of judgment, theCburt faid they would 
not fu£fer it to be debatedj whether to write' againil Chriftianitf 
was notan ofence pimifliahle in the temporal courts at common law* 

And on the fimilar principles of public concern, a treatife of 
hereditary right was held to be a libd, though it cont^^ined no libel 
upon any part 0/ the then fubfifting government. 

« And in like manner, any public refle£li^ on tbeadmini/lratic^ 
** ef JHfi^ is libellous.'* 

As where one Hurry having been malicioufly profecuted for 
-perjury by the defendant Waljon^ and acquitted \ and having after- 
wards recovered large damages for the malicious profecution from 
him, the corporation of Tamumth^ of which he was a member^ 
made an order in their hoohsy voting to him 2300/. in confideration of 
the verdid againft him, and declaring that it nvas done in eonjidera^ 
tion of his being oBuated ky motivee of public ju/iice^ and preferving 
the right of the corpordtiony and /importing the honour and credit of' 
the chief magiftrate : the Court held this to be a libel on their pro- 
ceedings aiid the adminiftration of juftice, and made a rule ab^ 
folute for an information againft the defendants. 

Though it is lawful to canvafs fairly and candidly the vcrdi£i; of 
% jury, and the opinion delivered by the judge. 

And a fair report in a newfpaper of what pafled in court on a 
cauf e^ is not a libel. 

Though it is libellous to pubUfh what pafied ex parte before a 
magiftrate previous to committing him for trial, as tending to pre<^ 
judice the minds of the public and of the jury. 

So a publicatbn of a copy of the refolution of the fecret com« 
mittee of the Houfe of Commons, though it contained a cliazge 
of a libellous nature againft a perfon named in it, wa^held not to 
be a ground for an information \ and the Court in that cafe were 
of opinion, that the publications, of the proceedings in parlia* 
ment, or in court of juftice, were not libels* 

But it muft be a plain narration of fuch proceedings, for where 
It was mixed with obfervattons of the publiiher exaggerating the 
account, and conveying an infinuation prejudicial to the plaintiflF, 
an a£kion was held to lie^ 

6. « Cenfures pafled by fefbaries agsunft any of their body, for 
** non<«obfervance of the rules and ordinances of their feQ, (halt 
w not be deemed libels." 

For where the profecutrix was a Quakery who'being lefs rigid 
than the reft of the fe&, the brethren iirft admoniftied her, then 
fent deputies to her ^ and laftly, expelled her, and entered as a 
teafon in their books, *< for not pra£lifing the duties of felt- 
denial :'* the Court were of opinion, That this was merely a. piece 
of difcipUne, and therefore not a libel* 

7* It is not a libel for a newfpaper to comment fairly and with- 
out malice on any place of public aix^ufement, or any public pcr« 
former, oA'itir if done malicioufly and untruly. 

Neither can the proprietor of a public place maintain an adion 
on die grounds that a performer beang libelled^ was tl^eby pre- 
vented from performing. 

« Publications in newfpapers may be libellous or not, accord-!i 
^ ing to the view with which they are publiihed." 

Ai 



SLANDEft; ij 

As where an advertifement was inferted by the defendant in a Deiao^ v. Iodm, 
aewfpaper, offering a reward of ten guineas to any one who could ^^^P- N.i*.Caf. 
give' information whether the plaintiff* (defcribing him) was mar- '^^ 
ned previous to 9 o'clock in the morning of the jjl of Augufi 
1799 » ^^ ^^^ contended for the plaintifi> that this was libellous, 
as meaning to impute bigamy to him : it was, on the othcfr handi, 
relied upon for the defendant, that it was put in by the plaintiff^s 
wife to procure information as towhether the plaintiff had another 
wife living : in fumming up to the jury, Lord ElUnhorougb left 
diem to fay, quo animoy it was publifhed ; if it was to impute 
bigamy to die plaintiff, it was libellous, but if fairly put in by the 
wtfe, for the purpofe fuggefted, that ft was not fo : there was % 
rerdid for the defendant. 

8. So it is not libellous to ridicule a literary compoGtion, or the Sir J.Oirtr, 
author 6f it, on account of the work, if there is no reflexion on ^^» 
his private Itfe, though it may render him ridiculous. * *'**^ ' ^^'^ 

Though thefe cafes on indiBments and informations for libels do 
not properly belong to this Treatife, yet being neceflary to the 
clear underftanding of the do^rine under this head, I have thought 
it not improper to infert diofe now mentioned, and the other 
cafes on th« iame head, premifing thofe cafes on the rules adopted 
by the Court in granting informations. 

As, I ft. It is a general rule that the Court will not grant an in- Rex r. MUe^ 
formation for a privatfe libel, charging any perfon with an ofencei I^»8^*7»- 
unlefs fuch perfon mil deny the charge upon his oath. 

For if the party admits the libel to be true, or does ftot deny it. Rex v. Bicker- 
though being true does not excufe the libel, yet is' fuflicient to in- ^®".' ^ 
duce the Court to leave the party to his remedy by indiSment. * »trt.49 

But to this certain exceptions have been admitted : i. Where R«x v. Hafwell 
the libel is founded on charging the profecutor with words deli* DwM5!'c7a. 
vered in parliament^ for fuch cannot be queftioned {Bill of Rights 
\W.tc M.feB.r. C.I, art.^) : adly, Where that charge is only 
general : 3 dry. Where the party libelled is at fuch a diftance that 
be cannot be had to fwear, when the information is moved for by 
a perfon on his behalf. 

But if a member of parliament publifhes his fpeech in the public Rez ^. Lord 
newfpaper, and it contains charges of a flanderous nature againft AWngdon^f 
an individual, the Court will grant an information for the offence. ^^^.^^^ ^^ 

2. WHEREIN THE OFFENCE OF I^IBELS CONSISTS, AND WHO 
ARE LIABLE TO PUNISHMENT. FOR THEM. 

I. ** As the offence of a libd confifts in being the mesms- of 
'< propagating flander, it is eflential to a libel that it be publijbed*^ 

For in an information for a libel in thiscafe, it was held. That Rex v. Fitter . 
copies of a libel being found in the defendant's chamber, was no ""IS""* 
pdbltcation or oiSFcnce, nvithont difcourfingof ^ it, or delivering it out, * "" -i^**. 

So on an information for a libel in this cafe, it was refolved, JohnLamb*s 
That every one who (ball be convicted of a libel ought to be a ^^» 
contriver of it, or a procurer of contriving it, or a maUcious pub^ ^ * ^*' 
liiher of it, knowing it to be a libel ; for if one reads a libel, or 
hears it read, it is no publication \ as before he reads it or hears it, 

14 . he 
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he cannot know that it is a libel ; but after hearing or reading it, 
he repeats any part of it to others, or reads it to them, it is a 
publication of it ; but if he writes a copy of it, and does not pub- 
lifh it to others, it is no publication of it j but this might be evi- 
dence rather againft himi unlefs he delivered the copy to a ma-* 
giftrate. 

(( But writing a libel feems to be fufficient, though the perfon 
« was not concerned in the publication." 

For where in this cafe the jury found that the defiendant did. 
%vrite the libel, but that it was diftated to him by a perfon un- 
known to him and to the jury, and that the ftranger didlatcd the 
whole of the fubjedl-matter which the defendant wrote, the Court 
held the defendant to be guilty, the writing being the efiential 
part, a mating of the libel, and fo different from tranfcribing of it, 
as in the laft cafe, which is not of itfelf an offence. 

2. Proof of the fale of a libel in the fhop of a printer, is primd 
facie evidence to conviG the owner of the (hop of having publiihed 

the libel, and muft (land till contradicted, explained, or excul« 
pated by contrary evidence : and though the copies have been fold 
by his i^rvant without his knowledge, and he afterwards (lops the 
fale, this can only be offered in mitigation of punifhment. 

3. If a man fends a libel to London to be publiflied, it is his a£t 
in London if the publication be there. 

4. And as to the mode of publijiiing a libel, it is refolved, that it 
may be publKhed, i. Traditione, or by handing about copies of it : 
2. Verbis aut caniilenis, reading or finging it in the prefence of 
others. 

Writing a letter addreffed only to the party libelled, is a fuflli- 
cient puhlicztion on which fo ground an information or indi^ment ; Sox 
it tends to excite the party to break the peace, by avenging the in- 
fult or reproach. 

But repeating part of a libel in merriment, without malice, 
has been held not to be a publilhing : but finging a fong in ridicule, 
or flandering the perfon's charafler, was in this cafe deemed a 
fufficient publication. 

. As where in the cafe of Rex v. HArt {ante 12.) the fe£l: of 
Quakers had expelled one of their members ; and having entered 
in their book the reafon for fuch expulfion, " That it was for not 
praftifing the duty of felf-denial j" and (lie fent her maid for a 
copy of the entry, which was delivered to her by the defendant, 
who was clerk of the meeting, and this was the only publication 
proved ; the Court feemed to be of opinion that it was infufEcient. 

3d, The third fpecies of Slander is called 
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5 Co. 125* As by pi£l:ures; raifing the gallows before a man's door, and 

hanging him in efligy, and fuch like. 

3 BL Com. lis' ®"' ^^ ^^ '^S^^ ^"^ pidlures, it feems neceffary to Oicw, by pro- 
' per innuendoes and averments, the defendant's meaning, that they 
are particu]arly]applied to the plaintii^'^ and that fome fpecial damage 
has followed. 

5 2. OF 
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a. OF iTHE RULES OF CONSTRUCTION ADOPTED 
BY THE COURT IN CASE OF SLANDEROUS WORDS. 

The old rule in the conftruaion of words was, that they were ?J*J*y ^' 
always to ^e taken i/j rmtiorifinfu; but this is now exploded, and Mich?"o0.a. 
the'rule is, that thejjbailbe taken in that fmje in which tkeyivouldbe Bull. N.P.4. 
underjiood by thoje who hear or read them. 

Vide Woolnorth v. Meadows y 5 Eaji^ 464. 

But many former rules of conftruftion agree with this : as, 

1 . ** That all thefentence /> to be taken together; for though part 
« of the words may be adionable, yet they may be fo explained 
•< by the reft, as not to bear an aftion." 

As where the words were, « Brittridge is a perjured old knave ; Brittridge's ca% 
and that appears from a ftake, parting the grounds of H. Martin 4 Co. 19. 
and Mr. H^rigth" After a verdift for the plaintiff, judgment was 
arrefted; for though the firft words ** perjured old knave" are 
a&ionable> yet it muft be perjury in a court of juftice which is 
actionable; but here the fubfequent words explain the words 
clearly not to mean judicial perjury, and the whole context, when 
taken together, is not adiionable. 

2. '< Where words are fpoken which bear an imputation of 
•* flander, or with an intention to defame, the Court will not ftrain 
•* to find an innocent meaning for them." 

As where the defendant faid to the plahitiff, '< How did your Ward v. 
hufband die ?" Plaintiff anfwered, « A5 you may, if it plcafe 5*1^^*** 
God." The defendant replied, ** No ; he died of a woun4 you * *^* ^** 
gave him.*' On not guilty pleaded, the plaintiff had a verdift, when 
it was moved in arreft of judgment, that the words might have an 
innocent meaning, as that the ftroke might hnve been given by 
accident; but the Court faid. That the words bore a fcandalous 
meaning, and that they would not endeavour to find out how they 
might be fpoken with an innocent meaning. 

•* So, on the other hand, they will not put a forced conftruc- 
** tion of guilt on words which may bear an innocent meaning." 

As where the words were of an attorney," He is a common Box v. Burnaby,' 
maintainer of.fuits." They were held not to be aftionable, for to ^^^ ^'^ 
maintain fuits is his bufinefs ; and the words fliall not be con- 
ftrued to import a charge of- maintenance when applied to him. 

3. ** The words fhould import a direB charge of a flanderous 
•* nature, not by inference or conclufion, or the Court will not 
•* hold them to be aQionable." 

As where the words were, ** M. Stanhope hath but one manor. Stanhope ». 
. and that he got by fwearing and forfwearing." The words were ^^"^» 
adjudged not to be adionable : i. Becaufe they were too general : ^ ^' '■^* ** 
2. Becaufe they did not charge the plaintiff himfelf with fwearing 
and forfwearing ; for he miglkt have got the manor fo, and yet not , 

. be privy to the fwearing or forfwearing. 

** Therefore l^e perfon Jlandered muft always be certain^ fo that 
'* there can be no doubt as to the petfon meant." 

As if one was to fav, " One of the fervants of J. S, (he having 4 Co. x7.b. ' 
many) is a notorious felon or traitor ;" no action lies^ on acccr.nt 

of 
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mf the uncertainty of fhe perfon : but if the perfon is Ohce name<}f 
as if, after converfing about J.S.y one fays, «< He is a notorious 
thief V this i^ adionable, for the perfon meant may be fnfficient{y 
af ertaine4 by the innuendo, which in the former cafe could not be 
done. ^ 

4. " Where words are ufed with an intention to flander, thou^ 
" the ofence 'which the defendant intended to lay to the plaintiffs 

' *« charge is improperly exprejTedy yet may the words be aflrtonaHe.*' 
As where the defendant laid of the plaintiff, " Tvr/r/f^/ has lured 
*' feveral perfons to make falfe powers to receive feamen's wages/' 
*• ?► ai • rpjjjg ^^5 conftrued to fconvey a charge oiforgerjy and to be a£^]on- 
ible, though the word powers is general, and may not properly 
mean Ictt^s of attorney; yet being fo ufed in common fpeech, it 
Ihall be coni^rued as intending to defame. 

5. « The Court will fee if the words are of fuch a defcriptidit 
*' as import damage to the party." 

K«riorv. As if one newfpaper ft ate 01 another that it was low and fcur^ 

i^'^N p r f ^^^^^> ^^ ^s not Jlbellous j aliter^ to fay that it was Aw in circular 
417. * * ' J^o^h ^^ that prevents perfons from advertiling in it. 
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3. OF THE PLEADINGS. 

I. THOSE ON THE PART OF THE PLAINTIFF. 

I. "Where the words or fentence does not of itfelf contAin a 

*^ ** charge of a flandetous nature without words of reference^ or 

" explanatory of the meaning or application^ it may be f applied by 

** improper innuendoes in the declaration, as to matters or perfonfe 

« referred to." 

« But as to how far the innuendoes are to be allowed, it has been 
«* refolved, 

1. *^The office of the innuendo being to fupply the abfence of 
*f fomething neceffary to complete the fentence, and (hew the ap- 
*^ plication of the words, it can never be admitted to extend their 
*' meaning beyond the import of the words thertifelves." 

For where the words were, " Mafter Barham did bum my birn,'* 
with an innuendo^ a barn full of corn (whiph is felony if there is corn 
in it, or it be parcel of the dwelling-houfe) \ the Court would not 
fufFer the innuendo to imply that there was com in it, when the 
word would not of itfelf bear fo extenfive a meaning. 

It was therefore decided in this cafe where the ^6lion was fdr 
faying of the plaintiff, tliat he was ^^foifworUy* and the declara- 
tion ftated an anfwer in Chancery put in by the plaintiff, and laid 
the word " forfworn" innuendo in the faid anfwer, that it was infuf- 
ficient without laying a colloquium refpefting fuch anfwer. 

2. ** So where xh^ perfon is uncertain, an innuendo ^^\\ riot xnTkt 
" him certain." 

As if one fays, " I know oiie near or about J.E. who is a no- 
torious thief:" the perfon really meant cannot be fupplied by an 
innuendo^ when there haS been no convcrfation about him ; for the 
office of the innuendo is to contain and deiign the perfon who was 
named in certain before, and ftandsinthe place oiiipradiB.s and 

therefore 
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therefore^ without fomething to refer to, cannot be made certain ; 
for it would be inconvenient that a£lion8 might be maintained hj 
imagination of an intent, which does not appear by the words on 
whidi the a£tion is founded^, but which is uncertain, and fubjeA 
to decdvable conjefture. 

3. << So neither {hall the words, if tifed generally, be extended 
** by the innuendo in the declaration to apply to any particular 
<< thing, fo as to induco guilt froip thence." 

As where the words were, *< He foi:ged a warrant,*' innuendo a Thomai ▼. 
certain warrant, by which the fherifF was commanded to take Axwonh, 
Margaret Hogg^ &c., it was held that the innuendo could not ^^* ^ 
fpecify in fuch manner that which was generally alleged. ' DuclOni, * 

2. <* The next part of the declaration material to the action is Hob. 45. 8. P. 
•* the averment. This is where the words for which the aftion or 
^ information is brought are only criminal by reference to fome 
*' other fa£l, which therefore conftitutes.the ground of the adlion, 
^ or is necefiary to maintain it ; in fuch cafe this matter muft be 
•* ezprefsly averred in the declaration or information." 
' As in the cafe of traders, certain words are aflionable applied 
to them, which are not fo when ufed to others ; as to call one a 
bankrupt, isfc* In fuch cafe it is neceflary to aver a colloquium con- 
cerning fuch perfon as a trader, and that the words were ufed with 
that application. 

So where the plaintiff brought an adion, for the defendant's BUiad'iciff, 
having faid, " That lie was indi^iefd for felony at a feffions Hob. 309. 
holden," (sV., but did not aver that he had not been indi£led ; 
after a verdi£l for the plaintiff, judgment was arrefted for want of 
this averment \ for if he was not indi£ied, there was no crime. 

In like manner in the cafe of libels, the fame averments are ne- i.awii«u ▼. 
ceffary ; and in this cafe judgment was arrefted, becaufe it was Btncroft, 
not laid that the libel was of and concerning the plaintiff. * ^" ^^^ 

So where the libel was an advertifement, reciting certain orders Rex v. Alder- 
made for colleding money on account of the diftemper among the ton, 
homed cattle in Suffolk, and it charged that the money. fo collefted'^2^'' ^9* 
had been improperly applied, and the information charged this to * 
be a libel on the juftices of Suffolk; but in the body of the libel 
no mention was made of the juftices of Suffolk, nor did the in- 
formation, in the introdu£lory part, fay that it was a libel of and 
eoncerning them; and though in the body of the infortnation when 
any order was mentioned, there was an innuendo, that it was an 
order of the juftices of Suffolk: but judgment was arrefted for 
want of the averment, the innuendoes not explaining fufilciently 
the matter^ there being nothing to refer to. 

Bat where the information was for a libel '* of and concerning Kt\ T.Hora^ 
the Kinfl s government i^ thefe wojxls were adjudged to be a fuffi-^<^'^^*7a» 
tient introdudory averment to fupport the information by refer- 
ence of the fubfequent matter to them. 

<< But where the words charge a crime, which words are of 
<< tbemfelves aBionable, it feems that in fuch cafe an averment that 
*< the cxime was not committed, is not neceflary." 

At where the words were, << I will call Kim in queftion for Wekb ▼. Pboiv 
poifonixig my aunt ; and I make no doubt to prove it.*- After ^"'^^i^ 
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terdi£k for tht plaintiff, it was moved in arreft t>f judgment,* Tliat 
It was not averred, that in {zOl the defendant's aunt w^ poifoned : 
but Curia contra, for tlie plaintiff's charadler is impeached though 
he never did fuch a hGt. 

3. In a^ion by a trader for actionable words, as for ealling hini 
haArupiy for example, the declaration iliould ftate, << That he 
was a trader, and ufed the trade of," (5*^. \ for where in this caf€^ 
the plaintiff only declared that he ufed the art and mjfteryoi a 
baker, judgment was arrefted, as it might be only for the ufe of 
his own family. 

So he {hould alfo ftate in his declaration, << That he gained bis 
living by buying and felling )" for in this cafe, for want of fuch 
averment, jndgment was arrefted : for fuch traders only are within 
the bankrupt, laws. 

60 the declaration (hould ftate, << That at the tim^ of the words 
/foien he was a trader/' 

For where in this cafe the plaintiff only declared, ** That he wau 
of good fame, i^per multos atmos retroaBos was a merchant/' Cff'r.^ 
the Court inclined to think the declaration ill, as the words did not 
fufficieutly Ibew that he was then a merchant, as he might havo? 
fteen fo for many yes^rs paft, but have left off trade* 

And thefe feveral matters muft be proved at the trial. 

4. If an a£lion is brought for calling the plaintiff's wife a bawd, 
per quod J. S. left off coming to the boufe, the fpecial damage 
being the gift of the a£lion, which is the hufliand's only/it ought 
oot to be laid ad damnum ipforum : but where the adion is brought 
for words in themfelves a£tionable, and no fpecial damage laid, 
there fuch conclufion is right* for the a£lion lurvives. 

And Note^Th^X (aying generally, pot quod feveral perfons left 
die houfe, without naming any in particular, is not fpecial 
damage. • 

^. In (etting out the words, or the tenor of words, in the decla- 
ratKm in this a&iop, there is a difference between words fpoken 
and words written. Of words fpoken there cannot be a tenor, 
for there is no original to compare tliem to, as in the cafe of 
words written'; therefore in the declaration for nvords Jpoken^ 
^riance in the omiilion or addition of a word is not material ; it 
is fi^ient if fo many he proved atid found as are aBionahle. But it 
IS ot^Ml^rw^ Ml the caie of words written \ for though in defcribing 
a libel eff' other writing, there are two ways of pleadii$g» either 
by the-wovds, faying cujuf tenor ftquitur, or in h^c verba, &Cf, or by 
the fenfe ; if you declare on the words themfelves, any variance 
or miftake is &tal, for tenor means a tranfcript or true copy ; but 
in declariw on. the fenfe, fuch an adherence. is not required^ and 
a Variance is not fatal. 

Therefore where the declaration was for a VhAfecundum teno^ 
remfequentem, and in fetting out the fentence, nor was inferted for 
mts though the fenfe remained the fame, the variance was held to 
be fatal. 

6. <* As it is eflential to a libel that it be puhlifbed, \t is therefott 
<< neceJTary that that (hould appear from tlie declaration ; but the 
<< ^ifoxA puUyhod is not e(Iential> nor is there any technical form of 
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^ words neceflary^ if it appears by any means either from the 
^ jMuti<;ttlar cafe, or in any manner that the libel was publiflied.'* 

As where the count in the declaration was ** for printings or BtMwinT. 
•» caujifig to be printed^ a Hbel againft the defendant in error, in a Sj*^^!^i, 
hemfjfaper^ ami the error afligned was, the want of the averment » BUtip. 1037. 
rfpMicatiofii the Court held, That the fad of ^ri m^>^ a libel^ 
tfaouffh it might be an innocent ad, yet, unlefs qualified by eir- 
cumnances, ttioixldprimdfocie be underftood to be zpuUi/kingt as 
h muft be delivered to the compofitor, workmen, fs^V. ; but print- 
ing in a nmf^per admits of no doubt on the face of it, and (haH 
be intended to be a publication, unlefs the defendant fliall fliew 
diat it was fupprefied and never puUiflied s the Court dierefbre 
gave judgment for the defendant in error. 

7. The pkdntifF need not in his declaration aver, <<That the Caipcottrr. 
words et chsam was not true,** for that is fuppRed by Ae general Jj™** 
allegation in the declaration, that the defendant publiflied thenr b?^*^^'*' 
j&j^ and maHciouft). BuU. N. P. S« 

- S. Where the libel has been puUiihed in different counties, the phtkney r, 
<* Court wiO not change the venue into any one of diem, as where Coiiint, 
•» it is pubSAedina newfpaper, which circulates into many ^^j^^^^^* 
^ phoes;'* for die defendant cannot Fay in his affidavit, << That cuabia/* 
diex^aufe of a£iion arofe in fuch a county, and not elfpwheri!^ x T. Rep. 647* 
* But where the libel was in a letter, written from a place in the Freeman v. 
county to which it was mpved to change the venue, to another place^ Norrit, 
ki the fame countv, there the Court changed die venue ; for the 3 T. Rep. 30!. 
taufe of aSion arofe in that county only. 

So where die libel was a letter written in Ybrkfhire to apirfon in Metnif v^ 
Germany, the Court changed the venue to Torhjhires for the only ^^f^^'^^ 
part of the tranfa£lion, out of ^hich the caufe of adion arofe, which ^ ' ^' ^^* 
happened in England^ was in Torkjbire^ though th<^ adual publi«> 
cad^n was in Germany. 

'9^ Where the libel is in a foreign language, the words (hould Zenobio r. 
be fet out as inihe oiigii^al in that language in the dedtnradon : for ^*dL .51 
where they W9re in the French language, but (et ouf acdording to * ^* 
their purport and eiFeA in the BnMb language, th^'judgtnent wa9 
arrelUd, after a verdift for the pfaintiiF. . * • 

<^ One who procures another to publifh a liberis 'guilty of die Per UH Wm^ 
•* publicatbn of it, and in that county in which it b in fs^ pub- borcwgli, 
^ liflied, in confequence of his procurement, thottgh: he (hould 7B»«*o». 
^ live at the rime at anodier and dii^ant place/' ' 

Therefore in an information 'againfl die defendant for a libel Reiv.Hott. 
fent from Ireland^ in a letted" to die priiltei' of a public newfpaper ^^'^"^ 
in England^ and publxfhed hi Mtddtefeie, where the paper was ^ ^ '* 
printed ; evidence that an anonpnous letter had been received by 
die primer, defiring to know if he would print information on 
iri/b afl&its, aflent to winch was nofified in di& p«P^ ; ^^d a&er* 
wards two letters were received by the printer in the defendant's 
hand^wridng, in a letter, with the Iri/i poftmark, wliich was^ 
f ubEflied' in the paper ; it was hel4 to b^ evidence of a publica**' 
tim by die defendant in MiddU/eir (vButat to |o to the j*.«ry. 
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a. 0? THE ptSADINGS ON THE PART 0» THE DEPENDAUT* 

I. The general tjfue in this a(^ion is net guilty^ or a denial that 
the defendant fpoke the words in queftion \ or, if fpoken, that 
they were not a£lionable* 

' 2. Several fpecial pleas in jtt/Hfication are good, which admit 

the fa£t, but deny the flander or defamatory intention. 

Brook ▼. . As the defendant may |»lead that the words were fpoken by him. 

Mentisuei as counfel in a caufe, and that they were pertinent to the matter 

Cro. Jac. 91, -^^ queftion ; fo that he may jullify the fpeaking them through 

concern, or the reading them as a ftory out of an hiftory ; or Ee 
may (hew from the dialogue that they were fpoken in a fade not 
d6famatory ; or he may give thefe matters in evidence on the 
general iflue, for they prove him not guilty of the words maU^-i 
ctQufiy* 

<< And ^e defendant may juftify by (hewing the application of 
<< the words ufed not to be flanderousi though they would others 
•' wife import flander-'* 

4 Co.i|.k As where they were for calling the plaintiff << murderer/' the 
<4* •• defendant may (new that it was in a conyerfation concerning the 

killing of hiares, of which the phinti£F having faid that he had- 
kitled fo many, that the defendant then faid that he was a mur-- 
derer ; but meant of hares* 

<< But it is no juftification of flanderous words that the defendant 

<' beard them from another perfon if he repeated them ; for every 

' •* one is anfwerable for the (lander which he himfelf propagates of 

« another." 

Anon* As where this a£kion was brought by the captain of a (hip 

o. Hall, X7jt. againft a merchant of BrifiJy for faying ujiat his veflel was feized, 

Bull N. P. xo. j^nd he put into prifon at • , (or fmuggling com : Ch. Juft; 

Lee held, That proof of the defendant's having heard it read out 
of a letter f and that be ^nly reported thefiorjy was no juftification } 
but that he was anfwerable for the reports which he propagated ; 
and the jury gave 500/. damages^. t 

*< But tne defendant may juftify by faying. I heard A.B. 

i^f^^«p- i< {,y," arc. [^ y y y 8' 

IS Ca 134.. With refpe£l to words which the patty fpeaking them may have 

Davii v.Lewii, Ucard from another, the rule is this : If a perfon fay that fuch a 

Wool^h v/' "^^" (naming him) told him certain (lander, and that man did idi 

Me;^wf,' fa£t tell him fo, it is a good juftification } for that perfon who 

5 ^» 4^4' uttered the flander ought to be fued ; but if he utter the flander 

without adding who told them, it is a£lionable : and it is n<^ fuf- 

ficient for the defendant to difchfe in his plea from whom «'he 

heard them* as the plaintiff is then put to the expenoe of hia 

^Aion, and he muft fue the perfon from whom he heard them. 

The defendant at the time of fpeakkng them ihould have Hated from 

>vhom he heard them* 

MaitUnd f. • ^^^^^ xmX^ however, that words may be juflified as having been 

Goidary, heard from another, is pleadable as a juftification only, where die 

t£a.t,4i6. very wore* s fpoken by fuch third arc given in the defendant's plea 

of juftification^ for it is not fufTicient, that words tofucheffe&y^ex^ 
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ufed, far as the obje^bis to enable the plaintiiF to bring his adion 
againft the firft fpeak^r of them^ the verjr words ought to be 
giren* 

So it is no juftification of flanderous wo^ds that the defendant^ Powell r. 
fiffpelKng the plaintiff to have been guilty of tlie fa£k concerning ^" q'^' 
iprhich the WQrds were fpokeni had fo ufed them concerning 
him* 

3, ^^ The 4efeodant may plead that the v>w>tU were true: for if 5 Cd iig. 
'< fo> it is damnum aifque injuria: and the truth of the words muft. '^****' ^^^' 
^^ always be j>/ra^J.'' 

, For where ia an ft£)tion for words the defendant plea^d mt. Underwood 
Xmltyy an4 4>fferiB4 to prove the wards to be true ii) mitigation of ^'s^^JJ^jqq^ 
damages^ the Chief Juftice refufed to permit him} fa^ang, that 
the judges had ^en come to a refolution never to permit the truth 
ff the vwrd4 tg he given in ^idence undfr fl^e general ijfue^ but that it 
fiiould always be pleaded \ whereby the plaintiff* might be pre- 
psr^ tQ defend himfelf» as weU as prepared to |>roye the fpcfaking 
9f the words. 

*' But if the plainti^y af(er proving the words Jbid^ goes int(» 
^ evidence of other words> which (hew the defendant's iU*will to 
<< him> the defendant ihall be allowed to give the truth of thsfe 
^* words in evidence," 

A^ where the plaintiff brought an a^on againfl: the defendant ColUfoji y\ 
lor faying, « IJe was a bttgger6r» and that he caugltf him in the f^*i' VqJ^ 
fsiSt** After prgsving the words, the plaintiff g^ve in evidence, BidlN.P, 
that 9$. another time the defendant had faid, << That he was guilty 
of fodomitif al praftices.*" Ju(l. ,£urnet. permitted th^ defendant 
to give the truth of thefe words in evidence $ for the a&ion not 
being brought for the fpeaking of them* the defendant had no 
opportunity of pleading (hat tney were true } and being given in 
evidence in aggravation, (he defendant Qught to be permitted to 
ibew that they were tme in mitigation. 

It is in the ca(e of a libel where die proceeding iV if flfflon$ that the Hob. tj j. 
defendant niav plead that the words are true ; aliter where the pror 
c^edii^ is by information or indi^ment 

<< And where the libel contains a charge of fraqd or crimes 
^< againft the plaintiff, which the defendant juftifies the truth of, 
^ the pleas (hOuld ftate what cafes of fraud or crime the defendant 
^ means to rely on, for (q only can the plaintiff be prepared to meet 
^f them with eyidence.'' 

As wbefe the libel was for publifhing pf the defendant in the rAnKon r« 
newfpapcf, ^ That he was at the head of a gang of fwindiers,'' ^*,^^ 
and die defendant pleaded the truth of the wprds generally ; it ^ ' ^?«74»> 
was nialved on jdemnrrer, that the defendfint (hould have ftated . . 

the paiticuiar inftances of fwindling ^nd frau4 oa which h^ meant 
to rely, and of which he meant tP prove die truth. 

4, « A recovery <f datu^es in a former a^ionfor tb$ fame wordSf 
f < is a good plea in o^t*" 

And where a peribn has once f eciiver^d damages in an a£lipn fpv Fer C(uv 
Viiprds, he c?nnot afterwards h^ye another adicta on (Kcou^t offpe^ied C9^ 1^ ^ 544^ 
tqnsagei as the lob of perf|rment> &C.9 whiek nmj e^erw^rds ar^f 
in fonfewrfuy <jf. thi wr*f 

/^ * C| Neitbw 
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Neither (ball the plaintliF by any Tariatioii, omiffion^ attemtiofrf 
«yr explanattofii be allowed to vary the words, (o aa to fiiftaia 
another a£lion ; but the former recovery (hall be held a fuificieiifc 
bar. ' 

5* <* Another good plea in this a£^ion is fitr^J andfiiiffr&mn^ 
•< But thi« muft be executed, and a ^uhMe t^hfideraikn in 

For where to an adioft for woads^^lhe defendant pleaded an 
agreement between him -and dbe ]Mntiff| t&fif fbeptaintijf bawag 
done a trefpafs^ that it t$/ifj agned ibpt ofte ^tottjlniild hefit 4igmfnt 
smthtr. On demurrer, ^e plea i#a^ i^led to' be a bM one« 

So where to a like a^ion the defendant, pteaded an agreement 
between him and the plaintiff, that he (heuld confefb the vrong^ 
and aik the pfaintiff^s pardon on his knees; it was adjudged t<ft 
be an infufficient jrtea, for the confideration was of np value iQ 
law. 

6. Thejhtmie ^f Umiaiwns isjanother plea in bar : as to which 
it is enaued by ftatt 21 Jar, i^ c, 16. <*That s|£tions for wordy 
* muft be commenced within tw9 years after the wprds had been 
« fpoken,-^ 

Upon this ftatute it- ha^ been held, 

1. That it extends not to actions iptfcandalum niagngkimf 

2. Neither dpes it extend to cafes in which J^ial damage U th^ 
gfi efthe affim^ according to this diftin£Ho|i, via. where the words 
are themfelves aAionable, there the damages ftall be held to re« 
fer to the words themfeliFes, and not to any fpecial damage 1 and 
in fuch cafe Ae ftatute is a good- bar* But wherevthe words a|ie 
|iot aftionable without fpecial damage, there the ftatute of limita^ 
tions is no bar, fpr^theadion is fpr die fpecia} damage arifing (rom 
die wotyls^ not for the words themfelves. 

3. This aftimi extends not to J^nder $f tkk^ U^ft that is not 
properly dander, but a caufe of dama^Ci ^d the ^andef imendsfl 
py the (tatttte is of the per/fn. 



Oetnv.Brittop, 
fn Lcc, C. J. 

Bul.Kr.7. 



Sivdigcrv. 
Sbdiey, 
Somerfct Sum. 
AIT. lybo. 
MSS. 
Chariterr. 

aa. 



OF Tim EVIDENCE PN THE PART Of TpE P^AIKTlfF OH 

PROSECUTOR. 

|. Though tie ^tuerds fire in thefnfelves ^iFtwnpiHe^ the plaintiff 19 
not at liberty to give evidence of any |pfs or i?i)ury he has fuftaimd 
by the fpeaking of them, unlefs it oe fpecially laid in the dedara^ 
tion ; but after he hais proved the words as laid, he may give eviii^ 
dence eA other ^xpreffions ufed by the defendant as a proof of hif 
ilL-will towards him. 

As where in fma^Hon for words, which were proved, diepiatSv 
tiff's counfel offnred evidence of xkii^Japie wowrdf J^Aen e^ dajsj^ 
Jiffient to tbfif laid in the dedjeratien : it was pbjejfted for th^ de» 
fendant that this iDOuld net be done, b^caufe tne plainti|F puf^t 
hzee brought another aftion for them, and words aAion^ble in 
thepi^elyes could not be gif^en in evidence in aggravation p£ 
damtees. Mr. Juft. Nans ainreed that difereni mmrds^ oiHanfiMt^ 
then^ves, coul4 not be giv« in evident bv w^y of aggntv^, 
but that ^^me wpr4a WgHt, fhpuph fpefitD^iK ^ig^m^i^ 
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He fakl this had btfen the pn&ice> and with good reafon ; for an 
aAton for words fpoken but once, would in nioft cafet be deemed 
friTolotts, as Aey might k be fpofcen in a heat ; and therefore a 
plaintiff is* often under the neceffity of proving the flander re- ' 

peated> in order to fhew that it was malicious. 

So in fi|ch cafe of words a£tionable> whatever fpecial damage Peri,rfdRay« 
is laid the plaintiff may go into evidence of itj but not more; as JJ**"***. 
vhere the words were, .***You are a thief » and Pll prove yop fo/' NeTma? '^^ 
with a per quodi that by. reafon of them one John Merry^ and i Sua. 666. 
divers cdiers, left off dealing with him ; the Chief Juftice allowed 
the plaintiff to go into 'evidence as to Merry ^ but not as to the 
reft. 

5 (^itre tameftf If the pfattntiff, having proved the a£lionahle Mead v. 
ivords.aslaidy is at liberty to give in evidence other words, unlofi P"^rj[; 
Aey are na of.fbevr/elvef oBhnabU f j~* « K P. C 

2. But if plaintiff declares for nvords net oBitmahle^ and Isiys q^^^ ^ j^^ 
ecial damage ; if the plaintiff does not provethe fpecial danaaee Bull N. P. iJ 
Jaid in the declarationi he muft be nonfuited^ becaufe the fpecial 
tdamage is the gift of the a£lion. But where the words ^re them- 
felves a£Honablej and fpecial damage is alfo laid ; if the words be 
proved, the. jury n)uft.find for the plaintiff, tlK>i]tgh the fpecial - . 

damage is not proved. 

• In the cafe of Brcnvning v* Newman (fupra) it is faid, that 
"where the words were noe in themfelves a^ionablej but the ffeoiiX 
<bmageis the gift.of the a£lion, plaintiff may go into evidence of 
particular damages not fpecified in the declaration. But Joft. BuU 
■Ar makes a qaare if it -is fupported by modern practice. ** ' 

(' But in j^eneral where fpecial damage is laid, the evidence Aaon, 
muft correipond with it. As where the fpecial damage laid was, ^^-^v/m. 
Jofs of marriage with J, N.f Lord Hok reifufed to let plaintiff go ^^^\ 
into evidence a( 166 of marriage ^ith any body but «/. A. 
.. *<- So the fpecial damage nrnft be the legal and natural confe- 
^ quence of the flander, for if a perf<m ufe words of another^ whicii 
** induce a third perfon to do an iHegal aft injurious to the per- 
./< fo9 of. ^hom .the words are ufed, jthat cannot be laid as fpecial 
" damage.**. 

As where defendant faid of 4he plaintiff, who had been his Vieartr. 
fervant, and then employed by /. O., wpfds imputed to him as ^^2^' 
having a£led improperly and diflipneftly while in bis forvice, by ' .* 

reafon whereof /. O., with whom he then worked, difcbsrged him 
from his fervice. It was refolved .that the aft of L.O' in dif« ' 
diargiug him being -tortious and illegal, could not be confidered 
as the legal confeqiience of the fpeaktng of the words» and fo 
could not beisdd a confequential dunnages ^ and the plaintiff waa 
nbnfoited. 

' J. <« hwasformerlyhfriden^jthjiyt die plabtiff was obliged to xa0U.Ab.7xl. 
««. prove the words precifely at laid^ but that ftriftnefa is. k<^w ^^^^^-^s- 
^ *aid afide, and it is fufficient to prove dte'/u^ama of xi^ifia^: . . 

.^ biit^the fenfe^ as well as manner of fpeakiag them, inuii be the 
•^-(ame.**. * -j. \ ■. ^ .!. •• ^ • * > ^ ^ *' ' 

':''ilU where thp words were, laid in the.diifd perfon,. « Tflc 4«- Amfflov. - 
iRsrertt»liUuiiged^'« note lie foiiged.OQ 1^./' proof xhit the q'^^^Js^. 
Ki C 4 words Trin.1773. 
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words wer« ufed in the fecond peribnt ** Tou dekrre/* isfe.^ W9f 
held not to fupport the declaration v for there is a difference be» 
tw?en words fpoken in a pafTion to a man's face* and fpoken deli« 
berately behind his back, the firfl: beine more excufable* 

<< So words laid to be fpoken pofitively are not proved by 
proving them fpoken interrogatively. As where the words laid 
were << he cannot pay his labourers }" proof that the words were 
« have you heard tnat Barnes cannot pay his labourerst" were 
held not to fupport the declaration. 

So in an indictment the words were laid to be fpoken £/* a juf<- 
tice of peac.e in the execution of his office : at the trial the juuice 
was the profecutor, and proved the words fpoken^ but that they 
were fpoken to him : it was admitted that this was fuch a variance^ 
that the defeodant mud be acquitted. 

4. If a colloquium is neceifary to fupport die aftion, (as in the 
cafe of words applied to the trader,) it muit be proved \ and for 
that fault in this cafe judgment was arrefted. 

So it has been held, that if the words are laid to have been 
fpoken at a particular place, the place not being laid as a venue, 
but as a defcription of the oflence, that it ought to be proved. 

As in the cafe of ajuilification, which if it be local; as where 
the words Were, *< That plaintiff* ftole plate at Oxford,* it feems 
that the trial ought regularly to be there ; but this would be cured 
by a verdict. 

5. « Where the words are a&ionable, as referring to the per- 
** fon's profellion or bufinefs, though it mud be proved that the 
« plaintiff^ was of the bufinefs or profeflion laid in the declaration ^ 
<< yet it feems fufficient to prove him fo by reputation." 

As .where the action was hj zti' attornev, charging him with 
having fwindled a perfon out of a fum ot money, by whom he 
had been employed in a certain fuit, and threatening to have him 
ftruck off the roll : the plaintiff proved the words, and alfo his 
having been employed as attorney in that and feveral other fuits. 
It was objected for the defendant, that the plaintiff fliould have, 
proved that he was an attorney, ty producing a copy of tie roil of, 
attorniei ; but the judge was of opinion that the evidence offered 
was fufficient $ and on a motion for a new trial the Court con-» 
curred with the judge. ^ ' 

In this cafe however, when the plaintiff declared that he was z 
dpdtor of phyfic, and had duly taken fuch degree, and ^e aflion was 
for calling him a << Quack /' it was decided, ^at the mere produc* 
tion of the diploma from a Scotd univerfity, Mras not fufficient to 
fupport the averment. The feal fliould have been proved to have, 
been the feal of tlie univerfity, .or an examined copy of the cor- 
poration book HI which the entry was made of fuich degree, flioulcf 
be given in evidence. . ' . ' \ 

A cafe of Pickford v. Gutch is cited in that cafe».and is ^o the^ 
iame effeft, Th<j following cafe however^ where the words were, 
fpoken by the defendant an apothecary of the plaintiff, and calling 
him Dr. Smith, and imputing to him ignorance of his profeffion. 
The Court of Common Pleas were divided* whether it was ne-» 

J ' ccnary 
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ary ta the fupport of the a£lion, that the phintifF Should prove 
himfelf a regular do&or of phyfic> or whether his having prac*' 
tifed as fuch, and the defendant having fpoken of him as fuch> . 
and the words reflcfled on^him in that chara&er, was fufficient. 

6. In an information for a iibeU the witnefs for the profecation i^exr. HaH, 
proved, that it was ihewn to the defendant, -v^o.confefled that he i Str^. 4x7. 
was the author, armrs excepted: it was objeded that this confef- 

fion, not being abfolute, in faA amounted to a denial that that 
was the very book charged, and fo could not be given in evidence ; . 
but the Cluef Juftice admitted it, faying, that he would put th^ 
fiefendant upon proving that there were material variances. 

7. In an action for a libel, the plaintiff cannot give in evidence pnnerty r. 
other libels pnblifhed concamifig bim by the defendant, unlefs Tipper, 
they directly refer to the libel fet out in the declaration. * Campb. 71. 

: S. With refpis£t to libels publiihed in newfpapers, and to prer Rexv.Hart&ti 
vent the mifchiefs arifing from printing and publifhing newfpapers xo £4ft.94* 
for others; it is enabled by ftat.38Geo,3.c.78.$i. thatno perfonfliall 
print or publiih anynewfpaper, until an affidavit (hall be deliveredto 
thecommiflioners of (lamp's, containing the names, &c. and places 
of abode of the intended printers, publifliers, and proprietors of 
the newfpaper, and the true defcription of the houfe wherein 
any fuch paper is intended to be printed, and the title of the paper. 
By feAion 9, all fuch affidavits ihall in ail proceedings civil and cri- 
minal touching any newfpaper or any publication, matter, or thing 
contained in them, be received and admitted as conclufive evidence 
of the truth of all fuch matter fet forth in the faid affidavit, 
againft fuch perfons who have fwom and figned fuch affidavit, 
and alfo againft the' perfons who are therein defcribed as proprie- 
tor, printer, or publifher, unlefs the contrary (hall be fatisfa£lorily 
proved. And by fediion 10, where the affidavit ihail be produced 
in evidence againft the perfon who figned and nnade the fame, 
and after a newfpaper fhall be produced, intituled in the fame 
manner as the newfpaper mentioned in the affidavit, in which the 
names of the printer, publilher, and place of printing Ihall be 
the fame as mentioned in the affidavit, it (hall not be neceflary for 
the plaintiff, inforn^ant, or profecutor, or perfon feeking to recover 
any penalty given by the ad!, to prove that the newfpaper to 
which the trial relates, was purchafed at any houfe, &c. belonging 
to or occupied by the defendant or defenaants, or their fervants, 
or where they ufually carried on their bufinefs of printing and 
p9iblifhing the faid paper, or where it was ufually fold. The 
affidavit mentioned in the a£l, together with the produ£tion of' 
a newfpaper tallying in every refpeA with the defcription of it 
in the affidavits^ is evidence againft the* parties mentioned, and 
2^ to its publication in the county mentioned in it. 

In an information, indictment, or a£tion for a libel ptsbli/hed in' ^J* ^TophjjB, 
tieyjjpaper^ proof that the defendant gave bond at the ftamp 4T.Rep.uV 
ofiice-for the- duties on advertifements publifhedin that paper, and 
had occafionally applied there refpe&ing it, is evidence fufficient 
to. fix him as publifher. ; 

Where in an a&ion for a libel the plaintiff ftated himfelf to be Heriotv. 
proprietor and editor of a certain nevffpaper ; on the evidence it iV^f '* ...» 

'^^ • ' *^Tf * . Efpin. Car. N. P» 

appeared, ^^J. 
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appeared, that another perfon was the editor lb called at the 
omce of the paper, though he attended and rerifed the paper 
before publication } k was held to be a fatal variance. 



4. OF THE VERDICT, JUDGMENT, AND COSTS. 
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I. AS TO THE VERDICT. AKDJTTDCMENT. 

» 

i« ¥ Though all die a&ionable words hsd in any one count of 
*< the dechratioxi be not proved, yet if any ttSHonabU ivords are ' 
proved as hud^ damages ihall be given for thofe.'* 

As where the words were, ^ Xhave been to Nnvgate to fee a 
poor young fellow, who is gotng^ to be wrongfutly tranfported by 
a very bafe woman {innuerti^ the plaintilf 's wife); (he got a perfoo 
to arreft him falfely fof a debt of loA, and was not content ivith 
that, but flieL afterwards fwote a ^^ debt againft htm for 100I.9 
and has fwom arcdibery againft lnm» and tranfported him falfely.'* 
The defendant' pleaded the general iflue, and at the trial all the 
words were proved,, except as to the words, <* Jbefwmre afalfi 
dtbt!* The Chief Juftice dire£ted the jury not to give damages 
for the words not proved,, but to give trom for the reft ; and diey 
did fo. On a motion to fet afide the verdid, the Court held the 
judge'sdiredion to be right 

- 2. In an aAion for words, where feme adionable words are 
l^d, aiid feme not aaianaUe, ind evidence given of both fets of 
words, andthfe jury find a general verdift^ if there was any evi* 
dence which applied to the bad counts, it being impoffible to fay 
how the jury apportioned die damages to ^e counts, and whka 
they found *; there the court will gnM-a venire facias de tmv^ ^ 
but where the evidence applied at the tria) only to the good counts, 
there a general v^rdifk may be altered- from the Judge's notes. 

But if thefe-words are intone count only, the Court will intend 
that fuch as were liot a^^ionable were only added to fhew the 
malice of the party, and that the damages only were given for 
fuch as were aAionable. 

But if the jury find a general Terdtd &n particufar cwnfSi and: 
damages entire, and any of them is bad^ the judgment in that 
cafe fhall be arrefted. 
. a. As to the Cojis in this adton* 

It is ena£ted by ftat. %\ Jac. I. e* \6. << That in a^lions fbt 
(< words, if the jury give' damages under forty fliiliings, that th^ 
<< plaintiff fliall have no more cofts than damages.*' ' 

On this ftatute it has been decided, 

t; Where the v^wrds- are itat rf themjelves oBionable^ but the coii% 
feqiiential damages are die gift ^f die adion, (as here, for calling 
the plaintiff's wife a whore, per qued fhe- loft her cuftomerif) 
though the damages are under forty {hillings, yet the plaintlfF ihadl 
have hk full cofts ^ for it is not the words but the fpeciM damage 
which is the caufe of a£bion in this cafev ' < • ^ ? * . >* .^ 

But it was further held in this eafe, that though the Gaiift^aVe 
bou&d by ftafcb-ax /«?• 1*^ M^^aflntot^ioereafe fhe ^<^ urtie^s-tlfe 

damages 
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dbmi{^ aye under feity ftiHti^ 1 yH-Ae jufj^tfe ftoi bound hy 
the flatiite» and may give iW.CQfts where dbey give but len-^tnoe 

2. But where die wards ari off ionaHe pfJbenMves^ and fpecial Burr)rr.Pterf]rt 
damage is laid, if the damages are under forty ihillinirSy the ^ ^ Hava. 
plainoff ihall hare no more coft^ thaii damaged i for the adm is 2^801.936. 
for vjordsf though the {pecial damage if alf<\ laid. s. C. 

It has been faid, that in a cafe of Demy t. UTigg, BnlL N. F. |^^ur.i6». 
lo. this doArine had been oTer-ruied. 

But in this cafe, from Black/hne^s Rtp. which was in the Com* Conier ▼• 
fffc'j PUoff the do£kine vras admitted^ and held to be the ezprefs Gaiiiwd, 
law on the fubjea. J^ljf • ^^ 

3* << So where any other diftind offence is coupled with an 
¥ aAkm for wordSp if there is a general verdiili it is not widiia 
f« the ftatute." 

. As whore the wS6on waa for words, and tdfi for procuring the Ctrter t. Ftfk«' 
^intiff to be taken and brought before a juftice of peace : rerdid ' 6^1.645. 
ibr the plaintifi> and damages two ihilltngs and fixpence* It was 
held, that die phindff (bookl have his full cofts $ for it was not 
%n adion for words only, and the reft aggiavation» but for two 
AiftinA offences* 

4* la an adion for words not a&ionable, die plaintiff* was non- Dnity v. Tt^ 
ftiited. It was naoved that the defendant fliould have no cofts, as Hiitt.16. 
they fliould only be given where the plaintiff^ could have, if he 
recovered^ vi^di here he could not, as the words were not a£lk>n- 
able ; but the :Court over-ruled the diftandion, and the defendant 
had his cofts. 

5* ** .The plaaiti£F muft in all cafes of flandert recover above 
40 (hillings, or he fliall not have his cofta. 

Therefore where there was a juftification and damages ix« die HaHM v* 
j>laindff' ^ras held not to be entided to cofts, though contended ^"i^> 
$hat he was fo 'entided by reafon of the juftification. ^ ^ "^ 

OF TH£ EVIDENCE OK THE PART OF THE DEF6N0ANT. 

-  - • 

I. On an information for a libel, the defendant cannot give Rczv.Hdt, 
jn evidence, that a paper fimilar to that for which he is profe- S l'•R•e^437^ 
^Qted waS: publilhed by other perfons at a former time, which per* 
fens have nevef been profecuted for it. 

Where a libellous letter refers to a newfpaper as containing the MuUett r.Hul- 
jbnderous matters imputed to the phuntifl^, the defendant may give ^^^^"^ • 
ika newfpaper in evidence in mitigation of damages under the * ' ^ 
|;eneral iff^e• 

jt. As the law formerly ftood: On the trial of an indiAment iUit-Dcm. 
jOf information for a libel the only queftiou for* the confideradon f ti^.'iu^ 
pf the Jury, was the fed of publiihing, and the truth of the 41a. «iulR«v. 
lonneiido's. But whether the xv^tfk was or was not a libel was Wiihsn, ttiM. 
;i oveftioii iof law. 

f But k is now enaAed by ftat* 3a Gip. 3. c. 60. ^< That on 
fvcry trial of an indi£bnent or information for a libel, the jury 
roasf gm a general verdiA of guilty or not guilty upon the 
•DKP^ yn 9^}ie^ and ihall ;»t ^ i9<}t|iied pr dii:eaed b^ die court 
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or judge before whom fuch indidment ^or information fliill be 
tried) to find the defendant guilty m^ely on proof of the publi- 
cation by the defendant^ of the paper charged to be a libel, and 
of the lenfe afcribed to the fame in fuch indi£lment or in- 
formation* 

§ 2* Provided always. That on every fuch trial the court or 
judge, before whom fuch indifiment or information is tried, fhall 
according to his or their difcreticm give his or their opinion and 
direAion to the jury on the matter in iflue between the King and 
the defendants, in like manner as in other criminal cafes ; and 
the jury may find a fpeciai verdi& as in other criminal cafes^ 
And provided alfo, that if the jury fhall find the defendant galky, 
it fhall be lawful for him to move in arreft of judgment on fuch 
grounds, and in fuch manner as he might before the pafling of 
the ad. 

3* In an adion againft the defendant for a libel againft the 
plaintifi^, accufing him as a bookfeller, of printing inmioral or 
foolifh publications, the defendant under the plea of not guilty, 
may give in evidence, that what h^ has ftated is a fair fbidiure on 
the plainti£Ps publication* 

4. On the trial of an information for a libel in a newfpaper^ 
die defendant may give in evidence other matter in the fame paper, 
conneAed with the fame fubjeft, to explain the libellous charge, 
and do it away, 

5. In an a£kion for a libel, the defendant under the general 

a^Campb.a67. '^^^ ^'^Y P^^^ '^ mitigation of damages, that the plaintiff was 
beffore the publication of the libel fufpedied of the crimes tbera 
imputed to him, and that for that feafpn his near relations \^^ 
ceafed to aflbciatewith hin{« 



TiitotT. Tipper. 
I Campb^ajo* 



Itei r.l.amlNirr, 



Lovd LekeftcTT. 
Walter, 



I ^ 3 



CHAPTER Xr, 

The Aftion of Malicious Profectttiom 



THIS is an action whereby damages are recovered for any 
a£lion againfl or profecution of any one, either by fuit, in^ 
di&ment, or other legal procefs> uchere fuch ad^ion or profecution 
appears to arife from any corrupt motive^ and to be without any 
ground or caufe for the fame. 

In treating of this a£lion, I fliall iirft confider. For what Suits 
or Profecutioins it lies. 2dly, Of AdioQS on the Cafe, in the 
Nature of a Confpiracy. 3dly, Of the Pleadings. 4thly9 Of the 
Evidence. 5thly, Of the Damages. 

• 

ift, FOR WHAT SUITS OR PROSECUTIONS THIS 

ACTION LIES. 

I. To bring a civil a^ioftf though the phintiff has no grounds, SirinY. 
is not a£lionabIe, becaufe it is a claim of right, and the plaintiff ^*^ <J* 
finds pledges of profecuting, is amerceable profalfo clamorey and 
is liable to cofts. 

As no odion will lie for bringing a vexatious eje£bnent. PurtM v. Vim* 

But to this as a rule are certain exceptions ; as ex. gr. It was Qr,iBA P.aoi. 
in this cafe held, that 

J . << If a perfon for the purpofe of vexation, and of holding 
^ a perfon in cuftody, fues him for a greater debt than is realfy 
<< due: this aAion lies, as by fuch means he may fuffer long im- 
^ prifonment from inability to find bail.'' 

As where the plaintiff declared, that being indebted to the de^ Dar w, Swabtt 
fendant only in the fum of 4ol., that he, for the purpofe of hold* x SU. 4x4. 
mg him to exceffive bail, and fo keeping him in goal, fued out a 
writ, and had Inm held to bail for 5000!., in oonfequence of which 
he was for feveral days detained in gaol. The plaintiff recovered 
fi3r this fpecial injury, and had judgment accordingly. 

So where the plaintiff declared, << That the aefendant mt SkinserT. 
having anv caufe ofaRion^ had caufed the plaintiff to be arrefted for ^^^* *!: 
30Qh, whereby ne was detained in prifon for a long time," if$. * "^ 

The plaintiff recovered for the injury. 

But in fuch cafe it has been held. That the a£iion will not lie Kea) v.SpeD««ff« 
JForarrefting the plaintiff without caufe of adiion^ if he be not CaCK. B.si7. 
held to exceflive bail. 

a. Where there is a good caufe of a£lion; as where a debt is Salk.14. 
mlly and bond fide due, but a firanger^ wthout tie privity of the '^^^ ^' 
ferfon to Vfhom the money is due^ fues out a turit and arrefis tbk March 47. 
^rktjrjor xT, he may maintain an action for it, though he was then " * 

aAually liable to be fued by . the teH creditj^r ',. {he. party who 
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made tlie aneft lairing no caufe of aAion hioifelfj nor aulKofitf 
from the rtsi creditor. 

3« << Where there is a good caufe of aAion, but the plaintiff 
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*ues in /i ^ ^ur/ fvhieh has not cognisance rf the caufe^ tiat 
<< viiriie : but in fuch cafe it feems that it fiiould appear that the 
*< plsuntiff knew diat the court had not cognizance of the caufe.^ 

As where the adion waa brouj^ for arrefting the plaintifF inr 
this a£lion by procefs out of the court of Bridgenaater^ when the 
caufe of aAion did not arife within its jurifdi&ionj and the 
plaintiflF recovered: <Ki a motion for a new trial, the Court were of 
opiniony That thr. mere fuinf^ ol a perfdn in an inferior court not 
poflelGng jurifidiAiony was not of idelf a fufficient foundation for 
lUs aAion> wdefs it appeared that that eircumfiance wus h$to^H fr 
the fldtiHff^ in that a^von» vuX alfo fome degree of malice ap*- 
peared : as here, the caufe of a£lion arifing in Tauntofiy where the 
|riaintifF might have been fued, but the defendant arrefted him 
pidblicly at a fair at Bridgewater* 

So where the afiian was for caufing a faHe prefentment to bd 
made againft the platntifF before . the conferVators of the river 
Thamess in a matter which did not appear to be within their ju« 
rifdiftion, this aC^ion was held well to lie. 

<* So for fuing a man in the ecclefiaftical court for matters not 
^ cognizable there» this adion lies.^ 

But in fuch cafe the court muft want original jurif£Bim of the 
eaufe \ for the aAton will not lie if the a£lion is f rOm its nature 
fuable there, but happens to be barred by the defendant's plea. 
As if it was for tithes of ijoood^ which afterwards appeared to be 
timber, for which no tithe is due : fuits for tithes generally being 
fuable in the ecclefiaftical court, but not tithes of timber. 

4. << Though the a^on be brought in the proper court, yet 
^ may this aQioa be maintained, if tke/uit or proceeding is utterly 
^ wthout groimdf and that known to the per/on himje^, tot the un<* 
«< due vexation and damage to the plaintiff." 

As where the defendant had fiied out a C&cond^eri facias, ancf 
(old the pkuntiiPs goods, though he had taken hfore other goods under 
a firmer fieri fieias, and in this cafe it was moved in arreft of 
judgment, that this having been a civil proceeding, that the affcioa 
would not lie; but the Court held, ^t the former fieri faciae 
being known to the defendant, that4his fecond one was cltzAf 
malicious : but if he had not known of the bt^ fieri facias, thaUt 
die aflion would not have lain. 

For this a^on will not lie, where the plaintiff having a goeiA 
eaofe of a&ion, has fued out a writ, amd before execution of it ft€ 
defendant has paid the money, and is afterwards arrefted for itt 
for tile £ault there is in not preventing the arreft after faiisfaf^ieti 
for the debt> and the action will not lie vnlefs there is malice. 

<^ Malice is therefore in all cafes neceiary to be proi^ to iu^ 
port the aAimK*' 

As in an aAion for malidoufly hotding to btO, it was^ field net 
fofieienc merely to prove that the writ wa» fued otff after payment 
of the debt, if the circumftaaces affbf ded no infevefioe of nuiioe t 
but evidence o£ aftual malice muft be giveib 
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^ So this adion was held to lie for fuing the plaintiff' in the (fU Hockwf v. 
titual court, and caufing him to be excommunicated^/ri,^0i/^»« '^v**^*^ 
/rMer et malitmt^ without giving him notice , Le^ 5^J^, 

6* ** It is not necefiary that the firft aAion ihould hare been 
<* heard and decided in the defendant's favour \ for tliis a£tion 
** equally lies^^ ana groundlefs proceedings wbatfoever** 

¥ot where the plaintiff declared that the defendant, intending M^vtin^. 
to deprive him of his liberty without any probable grounds, lued JjJ"^^'. cirk 
out a writ of privilege out ^f C. B., and after an appearance put c. B. 
in by the plaintiff, that defendant, knowing he had no probable ^^U* N. P. i|. 
caufe, fuffered himfelf to be aonfuittdf the a£lion was adjudged * 
well to lie. 

7. << But when this adion is brought on the ground of a former 
<' civil fuit having been conuneaced againft the plaintiff, it is to 
«^ be obferved,'* 

I, That this aflion muft not be brought till the former afkion Famtl v. HtuM, 
has been determined \ becaufe till then it cannot appear that th^ ^* R* '^^^ 
firft a£lion was unjuft. a. That there muft not only be a thing Bi^^f'p. ,« 
done amifs, bi^t alfo a damage either already fallen upon the party 
or elfe inevitable. . 

<< Such are the reftri&ions under which this aAion may^ be 
'' brought for civil fuitsi but it alfo lies for a malicious .prefer- 
^^ ring of an ittdi5lmenty information^ or prefentment againft any 
one," 

!• If a man is indited for any crime that may injure his npu^ Savill v. Roberts 
iatian or fame^ he may have this a£tion \ for he is falfely fcanda^ '*Ul 13. 
lized by the malice of his profecutor, and this is a damage, and * 
for which the law gives an a£lton. . 2. If a man is indidled for any 
offence that fubje^s him to peril of life or liberty^ and for which 
he may he punifbedy he may bring this a^iion, for he is endangered 
m that refpe^, and receives a damage. If a man be falfely and 
malicioufly indi£led, though it neither touches his fame nor li- 
berty, yet may he have this adliony^r the expence and injury to his 
property in defending himfelf on the indictment. 
* Upon tbefefeveral caiies it is to be obferved, 

I . That this adbion will lie though the indi^lment is bad^ Jo that ChwiVers n 
the party could mt have been conviiled on it i as where it was for f^^ jg^j, 
perjury» and the perjury was fo ill aiTigped, that an exception was jones v. 
taken to it by the judge, and the party acquitted without ex« Owvnne, 
^[mining any witneffes; yet this aft ion was held well to lie, the xSi?! Ab* 
indifto^ent ferving all tlie purpofes of malice, by putting the party 
tp expence and expofing him. v 

There£pre n^hea the plaintiff had been indifted as conftable^ for wkks v. 
permitting a prifoner to efcape, and had been acquitted for wank Fentham* 
offormy he oeing headborough and not conftable, and having 4T.Rcp. »4«« 
prou^t sin a^Uon for malicious profecution, was nonfuited, the 
judee ]>9ing of opinion> That the aRion could not be maintained^ as bt 
had not been acquitted on ihe merits i the nonfuit was fet afide^ the 
CouBt hqldipg. the.ial^pve do£brine to be the dear law on the 
fubjedl.. , . . ,. 

a. If the mdiSnient has been not found by the grand jury, yet Payne v. Pwftr/- 
this aftion be maintained \ for by the preferring tne indift- ^ ^^ ^^ 
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ment the party has been expofed, harafTed, and put to eX« 
pence. 

** Expence alone will be fufficient to maintain this aftion*'* 

For where this a&ion was brought for malicloufly profecuting 
the phintiiF and his wife for receiving ftolen goods \ and on iwT 
guilty pleaded, the jury found for' the defendant as to profecuting 
the nuiband, and for the plaintiff as to the profecution of the 
wife; and it was moved in arreft of judgment, that the huCband 
ihould not have- judgment on this, as the wife fhould be joined :. 
but the Court held. That the expence alone which the hufband 
had been at in her defei^ce would fupport the a£lion, though he 
himfeif was in no danger. 

3. << But in general, in all cafes in which this aflion is brought^ 
*< the plaintiff muft fhew malice in the defendant^ and want of a 
*• probable caufe ; and both mujl concur •* 

But from the want of a probable caufe, malice may be, and moft 
commonly is implied : but from the mofl exprefs malice die want 
of a probable caufe cannot be implied; For a man from a ma« 
licious motive may take up a profecution, or he may, from cir- 
cumftances which he really believes, proceed upon apparent guilt; 
and in neither cafe is he liable to this a£lioh. 

^< In trials therefore in this a£lion, if the plaintiflF can prove 
<^ either from the circumflances of the cafe, as from having a 
<< veftdift, an acquittal, CsTr. that the a^ion or profecution was 
<^ groundlefs, and fo that there was no probable caufe, it fhall be 
^< fufficient, uniefs the defendant can ihew fatisfa£korily to die 
<< court,* that there was a probable caufe." 

As where the plaintiff brought this a&ion againft the defendant 
for having feized fixty-one hogiheads of brandy on board his fhip, 
which brandy was condemned by the fub-commtflioners of excife, 
but which condemnation %vas reverfed by the commiffioners of appeal* 
After a verdi£t for the plaintiff, judgment was arrefled ; for the 
brandy having been condemned by the fub^mmijlfoners of excife^ 
(hewed that diere was fom^ probable caufe for the fei2ure, fo that 
one ground of this a6Hon failed, viz* die want of a probable 
caufe; and the defendant had judgment. 

So where the aAion was for putting the defendant under an 
arreft on board his own fbip for difobedience of orders, of which 
he wa3 afterwards acquitted by fentence of a court martial, and 
the plaintiff had a verdidl : it being for a matter properly cogni- 
zable by a court martial, and for which fome probable caufe ap- 
peared, the judgment was arrefted, 

<< And what fiiall be deemed a probable caufe, is matter upon 
^ which the court fhall decide, not the Jury.** 

As in the two cafes laft mentioned. 

So where the plaintiff having brought an afHon agatnfl the de- 
fendant for a malicious profecution for perjury, and ' obtained a 
verdiA : upon a motion for a new trial, die Court fet the formef 
verdict afide, it appearing from the notes of t}ie}«idge» tfast diere 
was a probable caufe; not as being a yerdi^Jgauiit rviWmrf». but 
againft law. 
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And mte^ That where ajufticc of peace, without any regular ^"gf '^• 
i nformation before him, grants a warr;int to apprehend a perfon on ^ xflUp. aaj. 
a fuppofed charge of felony, and commits him to prifon on fuch 
charge, this a£lion will not lie : for the immediate ad, the arreft 
and impri(bnment, is the offence, and therefore the adion ihould 
be trefpafs vi £^ armis. 

1. OF AN ACTION ON THE CASE IN THE NATURE 

OF A CONSPIRACY. 

Anadliononthecafe in the nature of a confpiracy, lies where Fmch'f L^nr, 
two or more combine for the purpofe of preferring indifiments, S^* 
charging crimes againft any one without foundation, or otherwife 
confpiring to prejudice a man wrongfully, either in ^erfon» famej 
or property* 

There are four incidents to a confpiracy* i. It oi^ht to be TboPwitei^ 
difclofed by fome manner of profecution, or by making of bonds <^ 
or promifes to one another, a. k ought to be malicious for unjuft '^^55* ^' 
revenge. 3. It ought to be falfe againft the innocent. It ought 
to be out of court voluntarily ^^ 

2. *^ But there is a diftin£tion between an adion of con* 
** (jpiracy, properly fo called, and an indi£kment for a con* 
*' (piracy." 

I. '< An A£lion of confpiracy, properly fo called, lies not ^ Co. 56. k 
<< unlefs the party has been inditied (^ Ugitimo nndo acquietatus^ 
" for fo are the words of the writ 5 but it feems that an in- 
<< diAment for a confpiracy will lie where there has been a 
'^ falfe confpiracy among many, though nothing has been put in 
" execution." 

*^ So there is a difference between an a£lion of confpiracy and 
<< an adion on the caf^ in the nature of a confpiracy." 

For if an a^ion of confpiracy is againft two or more, if all but %Mkj v.Afioct* 
one are acquitted^ judgment fhall not go againft him : but where % WilCazo. 
the a£lion is cafe in the nature of a confpiracy, againft two or 
more, then one only may be found guilty, 

3* << And this being in f^Si an a£lton for malicious profecu- MiDsv.MilUi 
'** tion, with this difference, that an a£lIon for a malicious pro- Cro.Car. 239., 
*< fecudon may be brought againft one only ; but an a£iion on ^'^ 
*^ the cafe in the nature of a confpiracy, muft be againft more 
<^ than one, or againft one, charging tiiat he, together with 
** J, S. or othersy had confpired to indiSt the plaintiff, or charge 
*< him widi a crime, the grounds of the iStion therefore are tne 
" fame." 

As where an action on the cafe, in the nature of a confpiracy^ Skinner ▼. 
was brought againft Ae defendants for caufing the plaintiff to be y^^^ *** 
arrefte4i.and held to bail, where there was no caufe of a£lion, the 
plaintiff, recovered. . 

So though the. biU of indi£lment has not been found by the ^^^^ 
prand jury, vet this adion will lie for the coofpiracy, as bdfore^ Goiter* 
m the cafe ot malicious profecution* Htttti49* 

VoL.n. D, 3. OF 
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3- OF THE PLEADINGS AND EVIDENCE. 
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AND FIRST ON THF PART OF THE PLAINTIFF. 

I. << As this adion is founded on the injury received from a 
<* groundlefs or malicious fuit or profecution, it muft therefore 
<< appear to the court to have been groundlefs. The declaration 
<< therefore (hould always ftate that the fuit or profecution ha<l 
« been decided in favour of the plaintiff, for from the acquittal or 
<< difchargC) the prefumption is in favour of the plaintiff's inno- 
<< cence ; and till acquittal, it cannot appe^^ that the iirft- was 
« unjuft." 

As where this a£tion was brought for a •malicious prefentment 
of the plaintiff for inceft, in the ecclefiaftical court of Huntingdon : 
on demurrer to the declaration, it was held to be bad, it not being 
ftated that the profecution was difpofed of and at an end, and n$ljliii 
depending ; for fo a man might be found guilty in the profecution, 
and yet recover in this afiion. 

So where the aflion was for maiicioufly preferring an indi&- 
ment againft the plaintiff; on demurrer for caufe. That it was 
not ftated how the indiBment mas difpofed of^ the defendant had 
judgment. 

And it is not fufiicient to fay, " That the plaintiff was dif- 
charged from his imprifonment ;" it (hould ftate the profecution 
to be at an end , for a man may be difcharged though not ac- 
quitted. 

But, it was faid in this cafe, that the defendant muft take ad^ 
vantage of the not fetting out the decifioti of the cafe in the decla- 
ration, by plea, for it will be cured by a verdi£t, 

2. If this adion is brought for malicioufly holding the de- 
fendant to bail, the declaration (hould ftate, ** That the plaintiff* 
being indebted to the defendant in fuch afum^ that defendant had 
fued out a writ for fo much more^ on purpofe to hold him to bail 
in that aftion ;" it is not fufficient to fay, " That defendant 
caufed . him to be arrefted, and though he offered a common ap- 
pearance, yet that he held him to bail where no bail by law 
was required ; for other wife the extent of the injury does not 
appear. 

3. **• Where the declaration fets out the proceedings to have 
<* been in a court that had authority of the fubjed matter, 
** it need not exaftly copy theftyUof the courts as fet out in the 
** record ; though if a court of a different authority had been de- 
<* fcribed, it would be bad." 

Therefore where the declaration in this adion ftarted, " That 
at a general quarter feffions of the peace for MiddlefeMf the defendant 
had indided the plaintiff, of which he was afterwards acquitted,*' 
iic. On producing the recprd in court, it appeared that the in- 
dictment was found at the general feffions only ; the plaintiff at the 
trial was nonfuited for the variance ; but the Court fet the non- 
fuit afide, the feflions appearing to be the famer 

But 
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But where the malicious profecution complained of has been Anon. 
hj indiftment, the declaration (hould correfpond fubftantially with CtCt K. B.sss- 
the indi£iment, and therefore where the indi£iment had been 
for ftealing unumjinticulum^ and the declaration laid it for ftealing 
unumjiniticulumf the variance wai held to be fatal. 

4. << For as tlie declaration in this a£iion fets out all the pro<- 
« ceedings in the former fuit on which this ad^ion is founded, any 
** mifrecital is fatal, if in a material part." 

For where the declaration ftated, ift. That the indidment was Franklin v. w«bb 
preferred in the^rfi year of the reign of George III. king of Great Welis Lent Air. 
Britain, &c., and the indiftment produced was king over Great ^773- MSS. 
Britain, 2dly> It ftatedj That the indiftment was again/i the peace, 
&c. } but in the indictment produced, tliefe words were wanting. 
3dlv, It dated. That the indifbment was preferred and tried at a 
feffions holden before the jujHces in and for the/aid county ; and in 
the indidment it was only tne jultices in the faid county : thefe 
variances were objefted for the defendant. Mr. Juftice A/hhurft 
over-ruled the firft, the averment being the fame in fiibftance, 
which was fufficient ; but he allowed the two lad ; for by the omif- 
fion of the words << againft the peace," the indidiment was bad, 
and therefore thofe words were material : and as to the third 
objection. That a man might be a juftice in a county, though 
not for it, and therefore that was bad : fo the plaintiff was 
nonfuited. 

In an a&ion for a malicious profecudon, in which the- plaintiff l^lghv. Webh, 
charges the defendant with having impofed on him the crime of 3^fp- N. P. c. 
felony, by reafon of which he was imprifoned, and on produc- * "^' 
tion of the information before the juftice, there is no ciiarge of 
felony, though the warrant was to arreft the plaintiff for felony, 
the Evidence does not fupport the declaration, and the plaintiff fhall 
be nonfuited. And per Lord Eldon^ I&a party makes a complaint 
before a juftice of peace, which the juftice conceived to amount 
to a felony, and iffues his warrant accordingly to arreft the party 
complained againft, and the fa£ls do not amount to felony, no 
action for a malicious profecution will lie againft the party who 
made the complaint. 

So where the declaration, alter fetting out the record of die Pbpe v. Foftir» 
indictment preferred againft the plaintiff, ftated «<That ^^r- 4T. Rfp.5^ 
nvards, to nvit, on the 2^th day ^/'February, at, &c., it came on to 
be tried," and then ftated the acquittal. At the trial by the copy 
of the record of the indidment produced in evidence, the ac- 
quittal appears to be on Tuefday next after the end of the (Eqfier) 
term." At the trial it Vas objeCied, that the variance was f^taf. 
It was anfwered. That the day laid in the declaration was under a 
viz* and fo was immaterial, and that the party might (hew the 
true time. Lord Kenyan was of opinion. That he could not ad- 
mit evidence to contradiCt the record ; and nonfuited the plain- 
tiff. On a motion for a new trial, the Court concurred with, the 
judge, that it was a material allegation though laid under a viz. 
and that the variance was fatfil ; though they agreed that the de- 
claration. mi|^t lay the acquittal on ^le firft, day of the fittings, 
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and prove it on any other day of the famf ftttings^ and it would 
not be fatal, as the whole nttings were to be confidered as one 
day. 

This cafe has, however, been fince over-ruled and decided^ 
that it is not necefiary to proVe the exa£b day of the acquittal 
laid in the declaration, provided it appears to have been before 
the action brought, if laid as a defcription of the tixne, and not 
wiiii ^ prout patet per recordum. 

To maintain an a^lion for malicioufly holding to bail, when lefs 

than lol. was due, fuch cannot be fuftained, unlefs it is in proof, 

% Efp.>i:p.a34. tl^t the plaintiff knew the faft to be fo •, it is not fufficient, tha^ 

in the adlion lefs than lol. was paid into court, which the plain- 
tiff took ottt> and proceeded no farther in the a£iion. 



Bull N. P. 14* c( 



Jermyiii 
do. Elia. 134* 



▼. f?rowning, 
6 Mod. aL6. 



cheft«r Be aL 
CnxEIis.871. 

Ttykr, ' 
CroElb.90d. 



2. OF THE PLEADINGS ON THE PART OF THE 

DEFENDANT. 

t. '< As'tofupport this aAion there muft both appear to be 

malice and a want of probable caufe, though exprefs malice 
<< be proved ; yet if defendant can prove a probable caufe, he (hall 
** have a verdiS.** 

Therefore the defendant's plea (hould (hew what caufes and 
grounds of fufpicion he had to profecute the plaintiff: as if it 
was for indi£ling the plaintiff for felony, htjbwldjhivi his groufids 
forfufpeSing him, as that he was found on the fpot, SjV. 

So he (hotdd (hew that a felony was committed, and if there 
was nobody prefent at the time of the fuppofed felony but the de- 
fendant and his wife, their oath at the trial of the indifiment may* 
be given in evidence to prove the felony. 

2« So in cafe in the nature of confpiracy, the plea (hould fet 
out the cafe as it was, and the circumftances inducing the 
defqpdants to prefer their bill or indidlment againft the plaintiff. 

And where the defendant fo fets out the fpecial matter, ht 
need not traverfe the fa/fc fa* malkiofe laid in the declaration^ 
(ince he ftates the fafls which the plaintiff might have traverfed. 

Qiutre tamen of thofe cafes, Whether the general iffue would 
not in fuch cafes be fufficient i 



4. OF THE EVIDENCE. 
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I. OF THE EVIDENCE ON THE PART OF THE PLAINTIFF. 

I. In an a£lion for malicioufly holding the plaintiff to bail^ 
the Court held it, ift, That it was not neceffary to prove /^a/ 
there was any affidavit of debt to hold the defendant to baH, for that the 
indorfement on the writ was fufficient. adly. That if the de* 
claration had averred that fuch an affidavit had been made9 an 
fjfflse'ccpf of it would have been fufficient; but if it were ftated 
to have been made by defendant himfelf, perhaps the original 
affidavit itfelf (hould be produced and proved. 

a. If this aftion is n>r malicioufly indifiiing the plaintiff^ a 
fihny^ on which the defendant has l)een acquitted^ then muft he 

copy 
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COM cf thi record and acquittal from the court %vhere the tried was 
had, and which mud be granted hj that court, produced in evi- 
dence : but where the indi£bment is only for a mifdemeanor, as for 
keeping a diforderly houfe, the granting by he Court of fuch a copy 
is not neceflary. Here the clerk of the feflions attended with the 
record of the acquittal for the mifdemeanoiF at the fefiionsi and 
it was held to be good evidence. 

As therefore the court where the acquittal was muft grant a Cmh. 411. 
copy of the record and acquittal, in order that the plaintiff may sBl«Com.M6, 
maintain his afllon, and it is difcretionary in them to grant or. 
withhold it, it is therefore ufual to deny a copy of the indi^ment 
where there has been any, the leaft, probable ground to found 
fuch a profecution on. ^ 

But where the plaintiff and another were indi£(ed for forgery Jordan v, Lewis, 
at the Old Bailey f and acquitted, and a copy of the indi£lment x Stni.zm. 
and acquittal granted to the other only ; in this a&ion, which was 
for the malicious profecution, the plaintiff offered the copy of the 
indiftment fo granted in evidence ; and the order at the OU Bailey 
was read by way of obje^ion : but the Chief Juftice admitted it, 
faying, That an order was not neceffary to make it evidence, nor 
is it ever produced in order to introduce it : fo it was read, and 
the plaintiff obtained a verdi£i ; which the Court refufed to fet 
afide. 

a. The plaintiff may give in evidence the fubftance of that cUyton v. 
given on the indifiment, and the charges of the acquittal, and Nelfon, 
the circumftances which fliew that the profecution was malicious Mjajii^*' 
and without probable caufe, and he may likewife give in evi* Per Parker, 
dence the circumftances of the defendant in order to increafe the ^ '*»•• 
damages. BulLN-P.,,. 

As in this cafe» in evidence of malice, the plaintiff was allowed Chamben v. 
to give in evidence, advertifenunts put into the papers by the de^ 5^**"lfj"* 
fendantf mentioning that the indi£lment had been found againft "*^'' 
the plaintiff, and other fcandalous matters, though an information 
had been granted for them as libels. 

3. The defendant's name on the back of the bill is fufficient, johnToo & in. 
and the beft evidence of his having been fwornto the bill; fo v. Browning, 
it may be proved that he was a witnefs without having the Mod.Caf.»ii. 
bUl. 

But a perfon's name being indorfed is no evidence that he was Girlin^toD w. 
profecutor : for in this cafe it was the name of the juftice and Pitfield, 
others, who were to give evidence. * *"'* ^^* 

In an aflion for a malicious profecution by indi£ling the Edward r. 
plaintiff at the quarter feifions, the defendant produced the onginal Williama, 
uidiament, which was admitted •, but it being objefted. That ^"ISfi,^^ 
though this was admiflible evidence to prove the defendant the pro- MS. 
fecutor, by ihewing his name on the back of the bill, yet it was 
no evidence as to the caption, which is a material averment in 
the declaration, viz. that the quarter feffions wefe held at fuch a 
pbce and time, apd before fuch juftices : Juftice Walnut was 
clearly of opinion. That this could not be fupported by parol evi- 
dence pf the minutes of the feffions ; but tba^ for this purpofe a 
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record ftould have been made up^ and the original^ or a copy, 
produced : fo the plaintiff was nonluited. 

In an a^iion for malicioufly holding the prefent plaintiff to 
bail when nothing was 'due, and in which the defendant had 
been nonfuited : to prove the holding to bail^ an affice'<opy of. thi 
affidavit made by the defendant (then the plaintiff) was offered in 
evidence. It was obje£^ed to, that the original affidavit it/elf ought 
to be produced *: but Juftice Buller faid, This evidence had been 
held fufhcient, in a cafe from the home circuit, and that he had 
held the writ as indorfed fufficient evidence : the plaintiff then 
offered evidence as part of her damages in this a£lion, the 
cofts fie had been put to in defending the former aBion ; to which it 
was qbjected, that thefe cofts having been taxed upon that 
a£kion, and paid to the prefent plaintiff, that fhe could not go 
for them again in this a6iion. E contra it was infifted. That as 
the extra cofts always exceeded the taxed cofts, that they might 
go for thefe : and the defendant's counfel further objefted. That 
the gift of the prefent adion being the arreft, that no cofts could 
be proved as damages, 'but thofe occafioned by the mere ar- 
reft: and the judge rejefled the evidence, apparently on both 
grounds. 

So, to prove the fuit at an end, a judge's order to ftay pro- 
ceedings on payment of cofts in that caufe, and proof of payment, 
is not fufficient evidence to prove the firft fuit determined. 

4. If the plaintiff declares for a malicious indictment of which 
he was la'wfully acquitted^ if on the trial it appears that he got off 
noli profequiy the evidence will not maintain the declaration ; for a 
noli'profequi is only a difcharge to the indiflment, but no acquit- 
tal of the crime. But if the party had pleaded not guilty^ and the 
attorney-general had confeffed it, that would fupport the de- 
claration. 

5. In this cafe, which was that of the Coch^Lane ghoft, 
the Court held that there vjras no need of proving the aBud foEi 
of the defendants meeting and confpiring together ; that that might 
be colle£^ed from collateral circumftances. ' It was on an /n- 

formation : ideo quare if there is any difference in the cafe of an 
adllon ? 
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I, OF THE EVIDENCE ON THE PART OF THE DEFENDANT. 

Though an a£kion will lie for a malicious profecution, yet it i$ 
not to be favoured : therefore if the indiBment has been found by 
the grand jury^ the defendant fhall not be obliged to (hew a proba« 
ble caufe ; but it (hall lie on the plaintiff to prove exprefs malice. 
However, if he can, the defendant fhould give evidence of a probable 
caufe, and for this purpofe, proof of the evidence given on thein- 
di£lment is good. And where the fadl lies in the knowledge (^ the 
defendant mmfelf, he muft Ihew a probable caufe, though the 
indidment be found by the grand jury, or the plaintiff fhall recover 
without proving exprefs malice. 

So in an aSion for malicious profecution. Lord Hardnvicke 
faid, That 4i£tual and exprefs oaalice need not be proved \ but it 

was 
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was incumbent on the defendant to fhew probable caufe for the 
profecution j for without that, the law will imply malice in the 
firft profecution. 

5. OF THE DAMAGES. 

I. The foundation of this a£tion being malice, and the want Farmer ▼. 
of a probable caufe, the Court refufed to gratit a new trial Dariing, 
for exceffivc • damages, though no injury had happened to the ^ """• '9^*' 
plaintifPs trade or reputation, and the fum expended in his defence 
was much iefs than the damages given : for the Court held, That 
the. malice (houlcl enter into the conCde'ration of them. 

1. How far the jury may fever in the damages it has been decided; 
that where this a£lion was brought againft the profecutor of the J^^e v. 
indidment, and the juftice who had committed the plaintiS^, and ^*|J^^' 
the jury gave 200/. damages againft the profecutor, and 20/. da- 
mages againft the juftice ;' Ch. Juft. King took the verdidl fo. 
But in this cafe, againft feveral defendants, the jury gave 800/. 
damages agaift one, and 100/. each againft three others. Lord Lowfieldv. 
Raymond faid it could not be done ; and a verdift was given for ^""oxrft, 
1 looL againft them altogether : ideo quart ? *"' ^'^ 
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CHAPTER 301. 



The A^on of Trover. 



TROVER 13 an a£bion which lies where one man gets poQel* 
iion of the goods of another by delivery, finding, or other* 
wife, and refufes to deliver them to the owner, or fdls or con- 
^^erts them to his own ufe, without the confent of the OMmer ; 
for which the owner by this a£lion recovers the value of his 
goods. 

In this aftion the defendant is fuppofed to have come le^lly 
into poflenfton of the goods, and the wrong done, or the gilt of 
the aAion, is the illegal converfion of them to his own ufe ; 
without which the af^xon cannot be maintained. 

I (hall in this a£Hon confider, ift. The nature of it, with refer- 
ence to the things for ^^lich it lies : adly. With reference to the 
perfon : 3dly, The pleadings : 4dily, Tne evidence : 5thly, The 
damages and cofts. 

i; OF TROVER WHH REFERENCE TO THE THINGS 

FOR WHICH IT LIES. 

I. IN THIS ACTION THE VALIDITT OF SALES MAT SE TEIBD. 

' Thefe are, ift. Of fales by the parties themfelves : adly. Of 
laics by the intervention of a laAor or agent : 3dly, Sales by the 
(heriff : 4thly, Sales of ftolen goods : 5thly, Sales void by ftat- 
13 Eliz. 

id. Of Sales by the Parties themfelves. 

*< If a fale is honifide^ and the vendor does not deliver the thing 
^ fold, as the property is changed by the fale, the vendee may 
« maintain trover." 
•venron t. But if the feller of goods takes notes or bills in payment, witlU 

tT^^r 6 ^^^ sgf^i"? ^o ^A ^^ ^^ ^f ^^'^^ being pud, and the notei 
' ' ^ ^ f^Yn out to be worth nothing, that (hall not be confidered 9i a 

payment. And therefore, where the plaintiff' had agr^ to buy . 
certain articles of plate from the defendant, and wiflrin^ to have 
his arms engraved on them, the defendant lent for aA elsgrawTf 
who ufually v^rked for hiffl> and he was dsreAed by bodi^j^aitiei 
to engrave them, and to bring them back to the deteiillaiit^ wha 
was to pay for diem, and the plaintiff paid for the plate in cur- 
iam notes which turned out to be bflKi : and it wte adjttdg^ 
Tbrt the fade was not fo completi^ but that defeodaot might ftOj^; 
die ffOods as iff Irm/GKtf^ : . . w :. : :. - ;..r 

* a. Of 
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3. Of Sales by the Intervention of a Fador or Agent. 

I. << If goods are mt delivered to a fa£loT or agent» but he is 
^ onlj impowered to fell by the principal, this fhall not preclude 
*^ the principal himfelf from felling them/' 

For where the defendant, being owner of a great quantity of AfoyoT. Taylor, 
oudt, then being on board a veflel, impowered one Smitb a broker '^'^"> 93* 
to fell it\ before Stmth fold it, the defendant himfelf fold it; 
but Smitb had no notice \ afterwards Smith fold it to the plaintiflF, 
who brought trover for it againft the defendant : it was at firft 
doubtful whether Smitb the broker would not be liable to the^ 
. plaintiff, as he could not perform his bargain, though it was with- 
out his default, fo that his fale ought for that reaion to be held 
valid : but afterwards, RMe Chief Juft. held, That the owner's 
.£de ihould prevail againft that of his fa£ior, who bad but a bare 
mtObority^ and that the broker's fale (hould have been conditional, if 
the owner had not fold before \ but he faid that neither the broker 
nor his vendees (hould bc^ liable to any a£Uon for detaining the 
goodsj if they had no notice of the fale by the owner* 

2. ** Where goods are bought by an agent, and pofleiEon deli- 
^ vered, but the principal countermands his order, and the feller * ^ 
<* is willing to take them back,, this refcinds the contraft, and the 
^ feller may maintain trover for them." 

For where one DevJmHllaA, an houfe in London^ and another Siite v. FieM» 
in America^ but refided m the latter, and kept an agent in his ^ '^* ^^ ^M- 
houfe in London^ who bought the goods in queftion for the 
plaint^; the goods were delivered to Jiewbur/f^ asent on the 3d 
and 5th of May^ aAd by him fent to the packer's tor the purpofe 
of being fent to America. On the 9th ot April preceding, Dew 
bmjt had written a letter from Asnerica^ faying that he was ruined, 
and ordering his agent if he had purchafed any goods to let the 
feUers have them again. This letter was received in Lmdm^ 
t9iho£ Majj and Siewn the fame evening to the plaintiflfs, who 
then agreed to take back their goods. On the i8di and ipth of 
JUay attachments were laid againft thefe goods at the fuit of other 
cieoitors, and in the OBober following Dewhurft returned > to 
Bmglandi and was made a bankrupt. It was adjudged, thatZ>ftciu. 
h^ having offered to reftore the goods, and the owner -confentinff 
to take them* that, the contra& was completely refcinded, and 
that therefore they could not be taken under any procefs iffued 
Main^ Devihrnft the buyer, whofe property was at an en^, by 
&. ph^tiff confenting to take them again. 

• . Sut ri£ the feller miving the offer to have his goods returned Smith nfieii, 
dqea. not accept i(, J>ut does any aA affirming the fsde, (as here ^ '^' ^^ 4o», 
\n imceeding by foreign attachment,) in fuch cafe he cannot have 
te good* agaip. 



..3» A fa&or has only power X'f^pU the goods :of his principal Pateribar.Tiib, 
anjT Ibe^by bind turn: he canpot bind or affeft: his priacipal> *s<?-ii7<* 
mmty« by pkdpn^ tb^m a9 a fequiity for his own debt,, though 
mere is the formality of a bill of parcels and a. rto^ipt. 

•_ . Therefore 
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Daubigny v. Therefore where the plauitiffhad configned goods from France 

^T*Re 60 ^^ ^"® Davallm as his faAor in Englandy to fell for him on com- 

' ' miffion, and he pledged them with the defendants. It was held^ 

that the plaintiff might recover the value of them in an aftion of 

trover againft the defendant, having previoufly tendered to the 

fa£ipr the fum in which he was indebted to htm, and tJiat he need 

make no tender to the defendant the pawnee. 

Newfomv. It was further held in this cafe, that where the fador had re- 

ThorntoD, ceived the bill of lading of the goods, that he could not depOfit 

6 Eaft, 17. ^^ pledge the bill of lading. For as he could not pledge the goods 

themf(^ves, neither (hould he that which reprefented them. ' 
M. Combie v. . This cafe underwent a fubfequent confideration in this cafe ; 
'^E^ft and it fhouid feem that the owner of goods which have been 

^ * ' ^' pawned by the factor is not bound to make a tender of the fum 

for which they were pawned. The Court being of opinion, that 
liens were perfonal, and that the perfons to whom they were fo 
pawned by the izQtor could not retain them, even to the extent 
of what might have been the fa£):or's lien, his aA being tortious ; 
but Lord ElUmhorough^ in delivering the judgment of the Coart, 
defired it to be underftood, that it was not meant to decide that a 
fa£ior having fuch lien might not hand over the goods of his 
principal to another as a fecurity to the extent of hts lien, who 
might fo retain them as a fervant of the fador, to the extent bf 
the lien. 
Eift inJia Com. 4. « Wherever a purchafe is made by the intertentk>n of a 
Ff"^ ^c^f^^V ** * broker oxfpecial agent, if fuch broker 6r agent does not a& 
^fm, a . . . ^^ within his authority, the principal is not bound :'* as for ex- 
ample, where he was employed to buy one fort of Gik and he 
bought another, it was ruled, that the principal was not bound 
by the bargain, he not having a£ted within ijie fcope of his au- 
thority,, which was fpecial, to buy filk of a particular qualify $ 
but for all ads of a general agents the principal is liable. 

2. Of Sales by the Sheriff. 

Ayre v. Adea, In this Cafe, the fherifF having taken goods in execution, wa!^ 

Cro. Jac. 73. difcharged of his office before a Tale or the writ returned ; but he 

ev.44«S*C. afterwards fold the goods without a venditioni exponas: updtt 

trover being brought for them, it was refolved, That the j^eri 

facias gave him an authority to fell without any other vmrit, though 

he ^as out of office. 

3. As to the Sales of Stolen Goods. 

By ftat. 21 if. 8. f. II. << Goods ftolen (hall be reftored to 

<< the owner, upon his giving or procuring evidence againft the 

. «* felon, fo that he be profecuted to convidlion." 

aiiift.714. Wherever therefore the felon is convidled, the owner may 

Kel.47. maintain trbver for the goods ftolen, into whofe. hands foever 

they have come } and at common law tiiey were not bounds eved 
by a fale in market overt. 

tX2 But 
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But if ftoien goods are fold in market orcrt, the owner cannot Hwwoodv. 
maintain trover fir them tiil after the conviffion, for it depends on ^"^^^i^^p -,q, 
that whether he will be entttled or not, as till then he has no " *^ 
pioperty, which is neceflary to maintain this adion ; and if the 
perfon who had fo b6ught them in market overt, fells them in 
the interral before conndlion ef the felon, he (hall not be liable 
to an adion of trorer ; for he ihall not be obliged to keep the 
goods which may be of a perifiiable nature : and that fhall be 
fo, though he received notice from the owner of the goods of their 
being ftoien : but per Lord Kenyon the plaintiff having a right 
to reftitution of his geods> would perhaps be entitled to 
recover damages in trover againft any perfon who is fixed 
with the goods after convidiion, and refufes to deliver them 
up 3 for then the goods are converted to the prejudice of the 
owner. 

*< But the owner is only entitled to have his goods where the 
** profecution was for felony.'* 

For where the defendant had been defrauded oi ih^ goods in Parker r. 
qneftion by-falfe pretences, by a perfon who had pawned them ^*r?^^ 
to the plaintiff for a valuable confideration without notice of "^ ' ^ /*• 
the fraud : this perfon the defendant had profecuted for the fraud, 
and convided him, and then got his goods again: the pawn- 
broker brought trover for them : it was infifted for the defendant, 
that die poffeffion obtained by the plaintiff was fimilar to the 
poflfeflion of ftoien goods, except that the one was through the 
medium of felony, and the other of fraud : but it was refolved, 
Aat the owner was entitled to reftitution of his goods in cafe of 
felony, by virtue of a pofitive ftatute, but that that did not extend 
to a cafe of fraud, and that therefore the pawnbroker might well 
maintain the adion. 

4* As to Sales void by Statute 13 Eliz. c. 5. 

By this ftatute it is enaAed, << That all feoffments, gifts, 
<^ alienations, and conveyances of lands or goods, and all and every 
^< bond, fuit, judgment, and execution made to the intent to 
^< defraud creditors, fliall be null and void.'' 

1. But it feems fettled, That no conveyance fhall be Waller v. 
deemed fraudulent within the ftatute, unlefs it can be proved Bu«^«» 
that the perfon was indebted at the time of the aflignment or xaylor v^ Jones, 
conveyance, or very nearly fo, fo that they may be connected ibid. 1743. 
together. Bullcr N. P. 157. 

2. ** The only cafes to which the ftatute extends is where there 

** is no confideration, or where there is no poffefBon, or only a . 
« colourable poffefBon delivered, and therefore does not extend to 
^* cafes of real and bond fide creditors." 

As where one Charter being indebted to the plaintiff and alfo Holbird v. 
to one Zhepherdy was fued by Shepherd^ who recovered againft Anderfon, 
him in Eafter term 179 1, on which he brought a writ of error, ^ * ^ ^ ' 
which was non-proffed in Eafier term 1793 : Shepherd waiA then 
going to take out execution, when Charter^ knowing Shepherifs 
inteutioD^ went to thd pl^untiff and informed him of ms fituatidi^ 

and 
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and save him a warrant of attorney to confefs a Judgmentf winch 
was immediately entered up, and an execution nied out and delv- 
ver^d to the defendants (the (heriffs) two hours before that of 
Shepherd. The defendant levied under Sb^herd^s writ, and retumsd 
nuUa bona to the plainti£F, who thereupon brought his aAion $ for 
the defendant it was contended that this was fraudulent within 
the flat. 13 EL s but the Court held^ that the defendant might fo 
prefer a bond fide creditor^ and that the cafe was not within the 
ftatute. 

The aflignment of all his efie&s to a band fide creditor is onlv 
void in the cafe of bankrupts^ for a common perfon may make fii^ 
an affignmentf which {hall be good. ^ -.' - 

3. << Wherever therefore a perfon makes a. bill of, fide of his 

efiedSy or any other fimiiar conveyance^ unUJs pojfejjion follows 

and accompanies the deed^ it (hall be deemed fraudulenti and the 

goods may be recovered in trover." 

As where one Pierce being indebted to Twjne in 400L and to 
C. in 200I. and C having brought an oBion of debt agcdn/l Pierce^ 
pemSng the writ, he made a general deed ofgft of all his goods and 
chattels to Tnuyne in fati9fa(£lion of his debt, but notwithftandinc. 
Pierce fHU continued in poffeffion of his goods, fome of them he folof 
he (bore the iheep, and marked them with his own mark) and 
^erted every a& of ownerfliip : this tranfa^ion appearing^ it vras 
clearly heldt That the conveyance to Twyne was frauduleut and 
void within the ftatute 13 Eliz. ; for it was made with a truft 
between the parties, and the owner continuing in poflei&ont it gave 
him a credit whereby he traded with others, and (o was enabl^ to 
cheat and defraud them. 

So where in trover by the fheriff for goods which had been taken 
by the defendants, after they had been taken in execution by him, 
at the fuit of a creditor, in April 1787 ; the defendants fet up an 
aiGgnment of the goods by Hayes (who was the owner) to two 
penons for the benefit of fuch of his creditors Sis would fign a 
compofitian-deed by a certain time, which aflignment was dated 
i6th Augufl 1786 : the plaintiff replied, that in that af&gnment 
It had been agreed that^ Hayes jbould continue in poffeffion till 
May 1787, and that he did fo continue in pofleflion ; upon which 
the Court were clearly of opinion that the affignment was 
frauuulent, and void within thq, ftatute 13 Eliz,^ though it 
appeared that during that time Hajes was to account with the two 
triftees for the profits of his bufineis \ and the plaintiff recovered 
accordingly. 

So where a perfon, being indebted both to the plaintiflF and the 
defendant, made a bill of fale of all his efieds to the defendant, 
in which was a claufe that the defendant ihould be at liberty, 
within fourteen days from the execution of the bill of fale, to 
enter upon and fell the e&As fo af&gned, in cafe the money 
was not fooner paid ; befcnre the end of ^ fourteen days, the 
perfon died;, upon which the defendant entered upon the goods 
and fold them, when it was held that the owner having, l^n left 
and dying in pofleffion of the goods, that the aiSgmni^t^iwas 
fraudulent, and that the defendantji^ having fo interfered, 

ihould 
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fiiould be liable to the whole of the plaint ifPs debt as executor 
dtfon tort. 

'< But if a party takes a bill of fale of goods frpm the (heriff, 
** and not from the owner himfelf^ the mere fufiering the original 
^* owner to remain in pofleffion, is not of itfelf fufficient to make 
•* the fale wi//' 

As when the goods of one Ahum being taken in execution^ the j^;^ y. 
plaintiff, a relation of his, purchafed them of the fheriffi and Rawiinfoor 
took a bill of fale, but permitted Ahurn to continue in pof- * ^** * ^^ 59* 
feffion ; Aburn afterwards executed a bill of fale to the 
defendant (a creditor) of the fame goodS) under which the 
defendant took poffeflion. The plaintiff gave notice of the 
prior bill of fale to him^ and required the defendant not to fell 
the goods, but notwithftanding which he did fell them ; and 
on phintiff bringing an adion for the value; it was held that 
he was entitled to recover. 

<< It muft not therefore be taken that the circumftance of the 
^ former owner's remaining in poffeffion is fufficient to make the 
*^ poffeffion in every cafe fraudulent, as in the laft cafe, it was 
" adjudged not to be fo." The rule is ftill further to be nar- ^^^^ ^ Vxmtn 
rowed, that is, that it fhall be void only againft creditors, ftrangers and Parry, 
to the tranfa£lion, but // is good at betnoeen the parties them^ * Taunt. 381., 
feheSf and even againft a creditor, who heard of the circum- 
ftances, and aflented to the poffeffion fo continuing, and was 
fo refolved in this cafe. 

4. •• The cafes here are where the convepnce is ahfotute ; for Per Butter, Jo*. 
•* cafes may occur in which the owner may continue in pof- in 8. a 
^< feffion, and yet the conveyance not be fraudulent : as if the 
^ conveyance is conditional^ there the vendor's continuing in 
^ pofleffion does not invalidate die fale, becaufe by the terms ^the 
<* cmwfance the vendee is not to have pofleffion till he has per* 
<* formed the condition." 

<' So where the want of immediate poffeffion is confiftent with rbid. 
«< thedeed.** 

As where on the marriage of Lord Montfort^ the houfehold goods Cadogan v. 
of his houfe in town were, inter alioy conveyed to truftees, in Kennett, 
ftriSt fettlement: Lady Mont/brfs fortune was io,oool. equal y'^J'^/J^^J 
to pay all his debts at the time of his marriage, and the goods BurntH, qu^7' 
were added to the fettlement. Lord Montfort^s real eftate not Cowp. 435. 
being deemed fufficient to make an adequate fettlement ; the ^* ^* 
defendant was a creditor before Lord Montfhrfs marriage, and 
had taken the goods under an execution : on troter brought for 
the goods by the truftees, it was held clearly, That the ftatute 
13 E/iz. was only intended to operate 2LgAinn/raudident convey- 
ances, and that poffeffion alone was not evidence of frauds that 
this dierefore being a fair and proper fettlement, could not be 
deemed void under the ftatute, particularly as Lady Mmt^irfh 
fortune was equal to pay all the debts; and the hoatehoid 
goods were included in the fettlement for a fufficient reafon. . 

So where perfonal property, and, among odier thbgs, fdm« HaiBngM ▼. 
cows were fetded on the marriage of the plaintiiPi wtfe, cm ^» Rep. 597. 

- ' • ccituA 
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certain trufts, they were held not to be liable to / the hut 
band's debts. 
Vid. J4tmin v. ' In delivering his opinion in the bft cafe. Lord Mansfield faid, 
WoUootton. That courts of law had gone every length to prote£l perfonal 
chapter. ^ property in the wife^ in cafes clear. of fraud \ that this was .done* 

by the intervention of truftees in whofe hands all fair fettlement 
or the wife's property before marriage was prote£ied ; but where 
the conveyance is after marriage, that is void againft creditors, as 
beuig without confideration. 
prtc. in Cl^n. But where a fettlement is made after marriage, the portion knng 
xoi. 4^ paid at thefame^ time, fuch is good againft creditors ; fo it has been 

holden, That where the fettlement was made after marriage^ 
recited to b^ in confideration of a portion fecured, where 
in fa£t fuch portion has been fecured, that that was good againft 
creditors. 

5. << Another cafe of fales not void under the ftatute,, though 
<< no pofleffion has been delivered, b that of the fale or afi^n-' 
<< ment dljhips atfea.* Vid. ante Chapter of Assumpsit. 
Atkinfon ▼. For if a (hip be fold while at fea, a delivery of the grand Ml of 

pSSi*'* R fale amounts to a delivery of the {hip itfelf, for it is the only 
% T. Rep. 46a.' d^liv^fy of which the fuDJe£i-matter is capsd>le •, and befides, it 

does not give any degree of falfe credit to the vendee or affignee. 
Rollefton?. But an abfolute bill of fale of a fhip at fea, is void under 

Hibbert, ftatute ^6 Geo, 3, c. 60. unlefs there has been a regtfiry ofthefbip^ 

3 T. Rep. 406. ^^j ^^^ certificate of the regtfiry he recited in the bill of fale, even 

though the vendee had given an undertaking to reftore the 
(hip on a certain day, on payment of the fum advanced on her 
credit. 

With refpefl to the aflignment of fiiips at fea, a further regu* 
lation is made by ftatute 34 Geo. 3. c. 68. $ i6., which ena£^ that 
when a (hip is abfent from port, fo that an indorfement or 
certificate cannot immediately be made, a copy of the bill of 
fale (hall he delivered to the perfon authorized to make the 
regiftry, and within ten days after, the (hip fhall return into port 
to which (he belongs, an indorfement (hall be made, and a copy 
delivered in manner therein mentioned, or fuch bill of fale or con- 
trad (hall be null and vpid. 

Since the paflTmg of this ad, no property vefts by way of tranf* 

fer of the (hip, until all the above requifites are complied with* 

Moft V. Char.* And therefore, where a trader before he becomes a bankrupt 

floch, % Eaft. executed a bill of fale to a creditor, but before the other requifites 

399* required by the ftatute 26 £5* 34 of Geo. 3. were performed, he 

became a bankrupt. It was held, that no property poflefled in the 

(hip, but that it was recoverable by the affignees, though tea 

days after the (hip's return all the requifites of the (Ututes were 

complied with, the Court holding, That no bill of fale or other 

inftrument (hould have efied until all the requifites: impofed on 

the parties to die. fale were complied with, and that no relation 

back (hould be. allowed goods fo as to mafce the conveyance 

eie£kual firom a pfecedeot time; 

6. « No- 
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6. <* No perfon can take advantage of the ftatute 13 of EUz. 
** but the creditors themfelves." 

Therefore where ji, having made a fraudulent conveyance of ?**?• ^' 
his goods to A, and then died, B. brought an aAion cro. Jac. 170. 
^gainft ^.'s adminiftrator for the goods ; it was held, That 
the adminiftrator could neither plead the Jlatute nor maintain the 
pofleQion of the goods even to fatiefy the creditors \ but the Court 
held, That they might charge the vendee as executor defon tort* 

a. INSTRUMENTS CONVEYING A CHOSB IN ACTION, MAT BE 

HBCOVERED BY. TROVB&. 

As where this a£bion was brought for letters patent of wine jonas v. 

licence ; after a verdift of the plaintiiF, it was moved in arreft of Wickwortb, 

judgment, that a record cannot be converted : Jed non allocatur ; ^"** *'*• 
lor the words Utter/ patent here fignify the exemplification of them 

tinder the broad feal, and fo is intended in common parlance / for Cowen v. 

which this aftion lies. Efb^oJNP- 

This was held in many modem cafes, ^o^" 

So trover was in this cafe held to lie for a bill of exchange. Lucas v. Htyet, 

So for million lottery tickets. l'^^: '3o. 

00 tor a bond. S.lk. agj. 

So for the title-deeds ofzn eftate. , Arnold v. 

Jefferfon, 
Salk. 654. Yet, 
3. TROVER WILL NOT LIE FOR GOODS WHICH HAVR BEEN CON- Bm. v. Field, 

SBMNBD IJY A COURT HAVING COMPETENT JURISDICTION. * ^* ^*^' ^°*" 

As where the plaintiff brought an a£tion of trover for a fhip, ^"s^m v. 
tackle, and furniture, which fhip had been condemned by the sir T. Raym. 
admiralty ^France as prize, and bought by the plaintrff when fold 473* 
under thefentenccy but had been taken out of his pofleiBon by the 
defendants claiming property on the ground of die capture being 
illegal : It was refolved. That the courts here were bound to give 
credit to the fentence of foreign courts, and that their condemna- 
tions were not examinable at common law ; and therefore the 
plsuntiff had judgment. 

" But where the jurifdiflion of the court is in any refpeft 
*« limited, there trover will lie for goods which have been feized 
<< or condemned by fuch courts, for the purpofe of trying if fuch 
<< courts have exceeded their jurifdidion/' 

As in the cafe of condemnations by the commiflloners of exdife, PapiMo" ▼• 
whp, though under thp ftatutes of excife they are inverted with Hwd!*!r78 
the right of condeinningexcifeable goods, &€. yet may the owner Terry v. * 
neverthelefs maintain an a&ion of trover for them, if he fuppofes Huminfidon, 
tbem illegally cqndiemoed. "*'^- ^^°- ^- ^ • 

4. Another cafe in which trover lies, is to try the property, 
arifing under 

com8i<;kmbntS' of merchanihz-e. 

' << Thefe qonSgm^mts sm:^ niade thuougb tbetmedium of die 
'(•bill.of ladip^. Thsi fufSk qL whiob. i^c either general tovthe 

" order 
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*< order of the ihipperj or to a confignee by name. Qilk of 
^< lading are by the cuftom of merchants transferrable and 
*< negotiable (LieUarraw v* MeffQn^ 5 T, Rip. 583.^ and by 
<< the indorfement and delivery of the bill of lading, the property 
<^ in the cargo is transferred to the indorfee, (i Term. Rep. 2I5«) 
'< The confignor has however a right to ftop the goods In 
*^ iranRtu^ under particular circumnances, varying with the 
^ perlons to whom the goods are configned, fuch as where the 
<< indorfement has not been bond fide^ or the property has not 
« a£iually come to the pofleffion of the confignee, who though 
^ he may havd accepted bills for the Imount of the cargo, will 
<< not be able to pay them when due. 

<* If, therefore, a perfon takes a bill of lading, knowing that the 
<< goods had not been paid for \ that the confignee was uifolvent, 
<' or with a view to defeat the confignor's right to ftop in 
<' tranfituy or with knowledge of any circumftance which fliould 
<* make the bill of ladin? not fairly and honeftly negotiable, no pro- 
** P«rty is transferred thereby.'* 

But It is not neceiHiry that the indorfee fliouId know that the 
goods were a£iually paid for, it is fuilicient if he confiders the con- 
fignee as fairly poflefied of them ; therefore, where the indorfee 
knew'that the confisnee had regularly accepted bills for them, and 
had no knowledge tnat he was infolvent \ it was adjudged, that the 
property was fairly transferred, and that the cohfignor could not 
ftop in iranfitu. 

Confignments here to be confidered are, i ft. To a creditor : 
-iAy Toafaftor: 3d, To any other perfon. 

Aod ift, Of X^oafignments to a: Crediton 

X, The. indorfement of the bill of lading to axieditor conveys 
an abfolute property to the indorfee; and he^ may ««ff}n*^«i» 
trover for the ^oods included in fuch bills of lading. . . 
. ^nd wh^^ ^here are feveral. bills of lading* of d^ffisrent impoctSy 
which are .differently indorsed,, the perfon who, i^ gets one of 
them by. legal title nom the owner or fliipper, has a right to the 
confignxpeht in" es^clufibn of the others. . . . , 



^^%M Of Confignments t6 a Fa&or. ' " 

'general' 
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^CpMi!^ bill oC lad«ig» without dtfdofin^ dat the i'labifte is Aifton «th^ 
4 Burr* S046. owner (an be^een him and the ia£):or) letabs a lietf 'titt-Tba^ 

delivery toftnegooda^ aad until theyraie aaually fold, ^«d turned* 
lafiD qspoeir.^. .. -: r , •:.- • -: * .. „*; ;i 

Im )£ ike «ood«are Jbaii^dSf ibid by die fsOpr ^»iul^ at fM^^ 
ittch iale ihall b^good^rand ibaH^limd-die 0wi^, :bi6Caofe di« 

J^JdxUldmK^-ei^KiiKk%lJ^ 

ilover aib,^ ,fa|g^pa)qptty »<Aigir ialmffwmt^Bflt *be geodr # 

tpi '* * *for 
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• » 
for a fair and raluaUe confideration and without notice ; aliier 

i£ only a fpurious one to defraud the owner. 

3. Of Confignments to other Perfons. 

The adk of confignment, vefts the property in the confignee but ^WcMrrow v. 
Jiib $nodOf for after goods h^ve been configned, the confignoT) if Mkh. 18 0.3. 
he thinks fit, mayfiop the goods before they come to tie hands of the sT. Rep. 63. 
c$nfigfteei if the confignee becomes infolvent or a bankrupt be- 
fore they are received. [Snee v. Prefcotty 1 Atk, 245.) 
• << This forms a very material head of the law, and manyxafes 
'< have been decided on, it. And ift. This power of (lopping the , 
" goods is only while they are in tranfitu ; for if they come into , 
** the poileilion of the confignee, tlien the property is changed^ 
** and the confignor cannot (lop them." 

As where in trover for a quantity of files, the cafe was, That ^^^' ^""** 
Jilooreihe bankrupt had ordered the ^oods in quedion, on the 3^T/Rep.464« 
3 : ft of OBober^ from the plaintiffs, . wno were manufadurers at, 
Sheffield % on the I4lh of November they were fent by the waggon» 
and arrived in London on the twenty-iecond \ the plaintiffs drew ' 
a bill on Moore for the amount, but it was never paid: on the 
15th of Novembers docquet was ilruck, and on the i8th die. 
commiflion ifTued, and the defendants cbofen ailignees : on the 
24th a provifional aflignment was made to the meiTenger under 
the commiiTion^ who on the fame day demanded the goods of the* 
defendants, and put his mark upon the cafk, but did not take them 
away: on the 28th. of N^ember the plaintiffs wrote to the 
agent of the waggon to ftop the goods, in cafe they bad not been 
dblivered ; and brought their adion againft the carrier and the 
aflignees of the bankrupt, who had got pofleflTion of them: the Court 
were of opinion, That fufficieni poffejffton had been taken by the^ 
affignees under the commij^on^ which it therefore was not in the 
power of the confignor to diveft or countermand*, and therefore 
gave judgment Ibf the defendants. . 

« And that deUvery is not confined to a delivery at the confignee^s ^^S?'*^ p*r2^ 
^ place of abode, (pr if delivered at a third place lo the order of aa. ^ 
^ the eoh(i|[nee, or he has exercifed any aft of ownerfliip, it is 
•* fufficient to prevent the confignor's right to ftop in tranfitu. 

As a delivery on board a'fhip chattered to the ^confignee, is a Inglet v. Uihcr. 
delivery to the confignee, and after fuch dcfivery the confignor ]^£^ , . 
casnot ftop them in tranfiim g but wheve die (hip was clttrtere4 ^ 

bY4& confignee to Rujjiay and by the lawa of that eountry, where 
ibecoiifigiiorhM (hipped goods to orderi^f he fufpe£kstfaifi^tv^cy ' 
ofi the CQOfiineei ht may have the goo(& takM outa^ain, by 
fioceiii out of the Courts there, but the canfignor, in place of diat» 
•00k odier bills of hiidiag ficom the captaaii^ which he fern Over to 
EngUmi to his own correfpondent hete : it wa$ adju^d thai 
that wa$ % ftoppage m tranfitu - by the confignor, ta&ieni to 
yieveiit the pr o pfl i ty from attaching in die co&gnee here^ 
' %o where pDoda tfaea ib the venmr^s warehpufe were fold, inl Horry v. Msf^ 
ait aaoaUydUbwrd: but die vendor ckii^ l!^^^*^ 

iImm Irem die IteeeC fide ijriue wee hel4. t^five ihepfepefij , 

ie the vendee^ wd ffffiM dM wndet'i S]|bt l» ap( UtMv 

. . VojL^H. ' 1 . So 
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..nianv. go where goods were at a whaffinger'si and the purchafer 

* I*'*,^ J - lodged there an order for the delivering to him, and they were 
" ^ • transferred into his name in the wharfinger's books, this was held to 

be fuch a delivery, as prevented the confignor from flopping in 
tranftiu. 
^^'^ So, if the fale note was delivered to the wharfinger, though 

there was no transfer in the book, it would defeat the vendor^s 
right to flop them. 

- 2- " Goods configned to a third perfon to be fliipped abroad to 

•^ the orders of the confignee, after the arrival at fuch third per- * 

** fon's, cannot be ftopt in tranjitu by the confignor." 

rhcon, AfT. df . Here the bankrupts lived at Mancbejler^ and were in the habit of 

r Utrrn*^ fending goods to Hamhurgh from Hull^ which the defendant fent 

^iiaft. 175. to their order to one Metcalf at Hull for the purpofe of being 

' fhipped : it was adjudged that as foon as they came to Metadf^Sj 

the delivery was complete, and the confignor could not ftop them. 

?^«3.1 1. Pownal • In this caf<?3 which was an adiion of trover for a cargo of fruit, 

it appeared that the plaintiff, who was a merchant refiding as 
Leghorn^ had, on the 26th of September 1 792, received an order 
from Dution and Co. of Liverpool to charter a (hip with a cargo 
of fruit on their account, which he accordingly did. In the 
month of March 1793, which was before the arrival of the Chip 
at Liverpool^ Dutton and Co. were declared bankrupts. The 
plaintiiF having heard of the circumftance of their (topping pay* 
ment, fent one of the bills of lading to his agents. Staples and Ok 
ef London^ who authorized a Mr. Ellames of Liverpool^ as agent 
to the plaintiff, to ftop the cargo before it was delivered to 
Dutton and Co. On the 9th of June following, the^fliip entered 
the port of Liverpool, but was the fame evening ordered back to 
a place called Hoylake to perform quarantine. On the daj the 
fhip firfl entered Liverpool (9th of June) fencer, one ot the 
defendants, went on board and claimed the'fhip as affignee of 
Dutton and Co.'s eftate, opened foitie chefts of fruit, and put 
two perfons*on board, who ftaid there till the i8th June^ wheh 
the' quarantine ended. On the 17th of J«w, while the (hip was 
performing quarantine, Ellames^ as agent for the plaintiff, ferved 
a notice of Dutton and Co.'s bankruptcy on the captain/, and 
claimed the goods on behalf of plaintiff, at the fame time 
ofFering him an indemnity. Similar notice was ferved on the 
defendants. On the 1 8th June the veflel came into harbour, and 
en the 19th broke bulk, when EUamet again made a claim \ but 
the captain delivered the cargo to defendants ^ to recover which 
was the objeft of the prefcnt aflion. Lord Kenyon was of 
opinion, (which was afterwards concurred in by the c6urt o€ 
'jr. A) that there was a fuflicient flopping intranfitu ; that in the 
prefent aflion the voyage was not completed till (he had per^ 
loomed quarantine, till which time (he was ihlranjitui and as the 
plaintifPs agent had given notice and claimed ^he goods before '-the 
coiiiplefion of the -voyagej'lie was of opifmoh that the 'plaintiff 
Jiad ilopped the goods^ timt^ enoegk to prieifent Ih* property veftisig 
in -the aifigiiets^ ^ I. ^ . • .v. r; »••# i. -•-... ^ - . . ct 

'- - But if the' confignee to whim tlie bfll of lading k- in^lorfed^ 
r«.n. iloes not' 'part wtb his',nx}h^e HMteJl in the goods^ but only 

affign* 



omoiu ▼# 



TROVER. 51 

afligtis it to another as a collateral fecurity to him, and fp 
remains interefied^ or as a partner in the goodS| notwithftanding die 
affignment ; there the property of the confignor is not diveftel^ 
bat he may flop the goods before they reach the hands of the conu ' 
fignee, or of the perfon to whom he indorfed the bill of lading. 

Where a merchant fends ta order to another to buy goods for Teifc, Aff. of 
binii and the correfpondent does fo, charging a commiflion on the ^o*'"* "- 
goods fo purchafed, and the vendor is unknown to the merchant, "^*^ *^* 
who accepts bills drawn by his correfpondent^ but before the 
bills become due^ becomes a bankrupt, the correfpondent, though 
not the a£);ual feller of the goods, is as between him and the 
merchant fo far confidered as vendor, that he may ftop the goods 
in tranfitu. 

So where a merchant entered into an agreement with a.captain*Boht]mck v; 
and chartered his fliip to Rujfia^ to receive a cargo from his faftor • '"1*^ 
there, and fent her there to receive the cargo on his account, and ^ ' ^ '' 
the goods were there put on board at the rifk of the merchant,; 
and the fadlor fent the invoices and bills of lading of the cargo to - ^ 

him s this was held not to deprive the coofignor of his right of 
flopping in tranfitu^ the merchant in England having in the' 
meantime become infolvent. 

a. ** Where goods have been conGgned to a manufa£lurer, wlio^ 
'' as fuch might claim a lien ; if he once parts with the pofiefBon, * 
** he cannot afterwards ftop them in tranfttu. Vid. Stveet v. Pym^ 

3. " But the right of the confignor to flop inAranJitu^ is 
** confined to the cafe of the infolvency of the confignee/' 

For where the >boufe of Scheuman and Co, at Memel configned Walley v 
goods to the plaintiff, fent him the invoice, which ftated it to be ^c^J"^*^' 
on the account and rifk of the plaintiff; advifed him of having ^ ' ^ ^' 
drawn on him at three months, and iAclofed him the bill of lading, 
ezpreffing the delivery in the ufual terms " to be, on payment 
«* of freight for the faid goods ;" this was held to give the 
coiifignee (the plaintiff) fuch a property that he could maintain 
trover for them, he having offered to accept the bills, and thfere 
being no fuggeftion of the plaintifPs infolvency or any (lopping in 
iranj^iu on that account. Vid. Coxe v. Harden^ 4 Eajiy ait> 

^< And the confignor's tight to flop in tranfitu is not taken , 

^* away by the confignee having paid for part of the goods.'* 

But where goods have been ordered by an agent, who has a HodgTonv.I^, 
bower of difpofing of them as bethinks fit for his priricipurs 7T.R*p,44P«' 
oenefit, if they come to his poffefBon, tliough not to his prbdpals^ i.eedsv.Wrikfae^ 
they cannot be ftopped in tranfitu, » . 4 Ef^ N. P. C. 

5. Another cafe m which this a£tion is ufual, is to try the *^^ 
iralidity of , 

COMMISSIONS OF BANKKOPT, [OR TO RECOVER GOODS BEI.9NjC- 

INC TO T*|E BANKRUPT ESTATE. 

In all a£iions in which the bankruptcy comes in queflion, it was 
neceffary to go through all the Heps before entered info by the 
commiffioners; that is, to prove, ift, That the party, was a 
trader: adly. The aft of bankruptcy: 3dly, The petitioning f 

creditor'^ debt: 4th| The ifTuim of the connuf&ont 5th, The 

^ Sa afl^gnment: 
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alfignment J rfth, A property in the bankrupt- But as, ty tfie . 
{^atute 49 G^v. 3. r. lai. f lo. the proceedings before the com^ 
miffioncrs are made evidence of the petitioning creditor's debt,| 
the tradings arid aft of bankruptcy, unle& notice is given bv the 
' defendant that he means to conteft any of them at the trial ; as 
they all may therefore ftill be conteftedj I fliall therefore confider • 
^acli of thefe in their order* 

1. The Party muft be a Trader. 

Who ire, to be deemed ^ traders within the bankriipt laws^ 
^depends either on exprefs ftatutes, or on the decifion of the courts . 
ot) the meaning of that term, (trader) as confident with the fpirit 
of the (tatutes. 

T. The general defcription of perfons fubjeA to the bankrupt 
laws, is under (latute 11 Ehz. c. 7. nn%. << Perfons ufing the trade 
<^ of merchandize, by ouying or felling by way of ^rgaining^ 
'< exchange, re-change, barter, or chevifance by grofs or retail, or 
«• who feek their living by buying or felling." 

2. By (latute 21 Jac. i.e. 19. « Perfons ufing the trade of 5t 
«* fcrivener^ receiving other men's money into their truft or cuftody* 
M may be bankrupts/' 

« 3. By ilatute 5 G. 2. c. 30. <^ Bankers, brokers, and faffcorSy 
«< are declared to be liable to the bankrupt laws.** 

4. <« Perfons having (lock in feveral public companies, are by 

^< feveral ftatutes declared not to be obje£ls of the bankrupt lawrs 

" as having Ea/I India (lock (by (latute 14 Car. 2. c. 24. )» -B^* 

«« (lock J (hares in the Englijh linen company ; royal fiihmg com^ 

pany ; Guinea company •, London Aflurance company \ Souths 

Sea company; Flate^glafs company } or being concerned in 

^ « the circulation of Exchequer bills 5 by the feveral (latutes of 

•« 7 to* 8 »^. 3. c. 31. 8 to* 9 JT. 3. r. 2./. 47. 5 Afin. e. 13. 

•* 7 Ann. c. 7. 3 G. i, c. 8. and 4 G. 3. c. 37-/ I4«" 

Colt V. Kett«r- Neither fliall buying or felling (lock, or other government 

* * p w 108 ^^**^^*^* 5 for they are not goods, wares, and merchandize. 

ms.j / 5. By (latute 5 G. 2. c. 30./. 40. " No farmer, grazier, drover^ 
^ or reoelver^general of the land-tax, (hall be liable to be made a 
«< bankrupt." 
'^ * Under thefe ftatutes it has been held, 

Ptf tjMdManC. T, The general words of the (latute 13 Eliz. b^ing, '< «ix&« 
Wir ' • f< ftek their living by buying or felling^ a man who lives by buying 

CoJI^'0\%.'s\x,' op'y> ^^ ^y felling only cannot 1^ a banknipt; and fo for the 
d BlKLCunim. fathe Ireafon it hemg for the purpofe of feeling a liviftg, one 
476* fingle zGt of buying and felling will not make a man a .bankruptp 

for it muft be a repeated pra£lice, and profit fought by it: and 
Ilrid. on ihe fame principle, no handicraft occ^^pation (where nodiing 

is bought or fold, and fo an exten(fve credit forthe ftock in trade^ 
Crump v.Bsrnet ijg ii<jt necefiary to be had) will make a:naan a regular bankrupt; 
"' ^*' BS a gafdener, gold-beater, is^c. who are paid merely .for their 
/work and labour* '^ 

Vrfienime v. So wher^* a fchoolmafter bought books and (hoes which Jie fol4 

Pea^kiw! GtC V^^^ fcholars at an Advanced price, it wfB ruled that be was^ nof 
'7c. »trader^ within the meaning of tj|e bankrupt laws. 

But 
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^ 'But where perfons buy goods and make them i;p into faleable i BUck. Comm. 
. <K)mmoditie3r though part of the gain is by bodily labour, and ^7|5» 
not by buying or felling, yet thefe ate within the ftatutes of skilm. a9z.'*'' 
bankrupts^ for the labour is only in melioration of the commodity, 
and rendering it more fit for ufe; therefore, according to the 
doctrine before delivered, a mere nucrking taylor cannot be a bank- 
rupt ; but a merchant-taylor, who buys cloth, and makes it tip 
for his cuftomers, may be a bankrupt \ and fo of other trades, as 
bakers, brewers, clothiers, &c. 

So the court of A R\ Tield, « That a hutcber might be a 3 Mod. 3.^0. 
. bi;ankrupt." ^Bwr'^'g''* 

2. « Neither is it neceflary that the trade be Utwftil^ in order ^ ^'•*°4 : 
*' . to make the trader a bankrupt/' . : 

As where a commiflion of bankrupt iflued againft a clergy^ Ex part* kt*^. 
marit and he petitioned to have the commii&oh^ fuperfeded, mot. 
on the ground that, by ftatute 21 If. 8. ^. 13. «< AH fpiritual ^^tk-i^d. 
** and ecclefiaftical perfons are forbidden to iFollow any trad0. Or 
'*' buy or fell for gain, under a penalty :** but Lord Hardwiete 
was of opinion. That this penalty only attached againft himfelf, 
and that he was liable to the bankrupt laws, the trading being 
- proved* 

So in the fame cafe be held, That a perfon who dealt meiely j^^ 
^/'»'^ig^i"g and running of goods, though this was an offence, and 
contrary to an z£t of parliament ^ yet ftill that it was a tradmg 
within the ftatutes j for that in both cafes a perfon (hoald not take 
advantage of the breach of one law to excufe him from ^e brfoch 
or another. 
< . 3. The ftatute 5 Geo. 2. having declared that irikirT miffht be Higlimort v. 
bankrupts. Lord Hardwicle was of opinion, that pawn-Srokeri ^°"^y» 
were included, and might be bankrupts j for thotogh they are not * ^ ' 
exprefsly named, yet the word broker is the genus, and all other 
kinds ot brokerage the fpecies. 

<< 4. Though the ftatutes mention perfons only ufinjg trade, &c« 
*' as obje£ls of the bankrupt laws, yet ilper/oHs in other prof ejfiom 
** or employments, however feemingly inconfiftent, will do any afts 
"of trading with a view to prof t, they (hall be fiibjefl to the, 
^*' bankrupt laws.** 

As a gentleman of the bar who had a'cblliery, and dealt in coals i scn. s^A^ 
in Durham, was held to be a trader within the. bankrupt laws- 
^ So though a man be a public ojieer, as ah excifeman'sft fuch ly ^oidtlard* 
like, yet if he will trade, he makes himfelf fubjeflt to the ftalutes w'n**. ' * 
of bankrupts. \ " • .i.Atk.a<* 

So a commiflion of bankrupt formerly iflued againft a pier, an - ^^^^ ^^^ 
Earl of Suffolk, for trading in wines. 

5. ** Drawing and re'^drawing bills of exchange, is an a£l of 
. •* trading that will fubjeft the party to a coinmiflion of bankrupt: 
'' but fuch (hould,:not be on a/^iyi;i*/ ownandfide account^^b\xt 
** with the money of others to make a profit.** * 
' For in this cafe^ which was an iflue' out of chancerv>' to try if Richtrdron ¥. 
' one U^tlfon was a trader within the bankrupt laws, il s^peared Bradih«w, 
^ that he was an army agent, and that he was for many years in ™j\^cow^ 
, the habit of drawing bills of exchange on a Captain John/on , of 7^,' * * 

. . E3 • ^ Duhiin, . ■- '.I 
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DubHnf who was Iikewife an army-agent, to a large amount, and 
John/on to re-draw upon him. But it appeared further, that he 
ilfo received motley from officers^ their widows^ and others^ which 
he kept for them, and for which they drew on him ; but that 
when he bad a large fum he \iid not keep it in the houfe, but 
paid it into Drummottd*s bank, on which he gave checks for any 
]ar?e payments he had to make : in this cafe the jury found him 
to be a trader, and the judgment was given accordingly, on the 
ground of the pro£t he derived from the exchange, and the ufe of 
3ie money of others. , 

But where a perfon, engaged in expenfive works, drew bills 
on different perfons, for the purpofe of raifing money for thpfe 
works, but allowed to the perlons who accepted his bills a 
<]uarter per cent, commifiion, befides iiitereft at 5/. per cent. 
and alfo borrowed accommodation^notes in exchange for his 
own, he Was held not to be within tlie bankrupt laws ; for all 
the tranfaclions of the bills was on his tnvn account^ and for his own 
ienefit only. 

6r *• The words of the ftatute of bankrupt being, UKng the 
*^ trade of a merchant by buying and felling,^' the a£t of buying 
and felling mtift be in the way of a merchant J^ 

Therefore an innkeeper as fuch cannot be a bankrupt, for his 
living is not principaUy got by buying and felling, Uit hjthe ufe of 
his rootns and furniture g and he buys meat and drink, not for fale 
or tradings but for accommodation : neither does he buy or felt at 
large as a merchant, but to guefts only : " For wherever a man 
<< buys or' fells uHder a particular reftraint or limitation, he is not 
*^ a (eller wijthin the ftatute, for the ftatute is felling in the way 
«• ^ merchants / that is, indiferiminfltely and generally to all** 

On the fame ground that an innkeeper has been held not be an 
obje£l of the bankrupt laws, a viffualler who fells liquor only in 
his own houfey or put If it in f mall quantifies ^ as by the pot or mug^ 
is not a trader withm the bankrupt law3. 

« But in this cafe, i^ muft be taken that the felling out of the 

^< houfe was rather to obliee cuftomers than as a means of livings 

*f for though a perfon follows the trade of a yiftualler, yet if 

<* he alfo deals in liquors which he fells indifcrimin^tely, what- 

<f ever the quantity, he may be a bankrupt/' 

For where a perfon kept a pviblie-houfe or inn, and during the 
time he was in bufinefs, whi(:h was about nine months, fold fix 
gallons of fprits altogether ; but it appeared that any perfon ap« 
plying for liquors might have been fupplied : Judge Duller left it 
to the jury to decide. Whether this w^ not a trading ? and they 
found the party a bankrupt* And in this cafe the fame juftice 
ruled. That the quantity fold was immaterial to the queftion ^ fof 
if he had dealt largely ne would not probably be a bankrupt. , 

« But) however, it may perhaps be proper to tal^e into confider«- 
i^ ation the proportion which the bufinefs of felling liquprs out of 
^ dpPfs bef^rs to the bufinefs as an innkeeper or vi£^ualler, that 
f< it fo may appear to be done with a view to feeking a living." 

For where in this cafe the perfon was an innkeeper, but 



was proved tp bav^ fold P%n Ij^rge quantities of wine, rum 

and 
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and brandy to diflerent perfons which many after retailed again, 
the judge nonfuited the plaintifFs who were the ai&^nees, hplding 
fuch perfon not to be an obje£b of the bankrupt laws j btrt the 
Court fet afide the nonfuit, holding the doftrine now laid, down 
that at the trial the proportion of his dealings out of doors as 
an innkeeper, (hould have been taken into confuleration, and left 
to the jury. 

And in this cafe it was held. That the purchafe of one lot of Holroyd at ..: 
timber with intent to fell again, will make a man a trader. ' All: of Lee 

7- " ihe Itat. 5 Geo. 2. having declared farmers, graziers, and Xaumou's R^ ; . 
•* drovers to be not objefts of the bankrupt laws ; on this part of p-i76. 
•* the ftatute it has been decided," 

I, If a perfon buys cattle at a fair, keeps them three or four Milles v. 
days on his land, and then drives them to another fair to fell them, Hu^cs, KIkK 
he is a drover within the ftatute. Bull. N. P. 19 ' 

a. '* But though a farmer, merely as fuch, is not an objeft of the 
*' bankrupt la>vs, yet if he buys any great quantities of things, • 
<' fuch as are the produce of his farm, and fells them, he (hall be 
** (hall be liable to a commiflion of b^krupt." 

As where a fpecial verdift found that one Richard Baxter had Mayo v. Arch, 
occupied a farm of 300I. a-year, and annually planted it with * ^^3ij- 
many acres of potatoes, which he fold for gain, and likewife 
bought from others large quantities of potatoes, which he kept 
in warehoufes, and fold again at different markets. His dealing 
fo extenfively and in fuch manner, was held to make him a trader 
within the meaning of the bankrupt laws. 

So where the plaintiff was afTignee of one Davis, who, it ap- Bartholcme^ 
peared, rented a confiderable farm at Whtfchutchf and kept two J^^f^h^'j-G' -. 
or three teams of Jiorfes, that previous to his taking the farm he quot. 
had lived with an uncle, during which time he attended fairs, iT.Reji.57;v 
and bought and fold feveral horfes ; and after he took the farm^ 
he occafionally attended fairs, and bought horfes which were- not 
calculated for the farming bufmefs, and which he always fold 
again for (bme profit. On this evidence the Judge left it to the 
jury to decide. Whether the dealing in horfes was not diftin£b 
from the farming bufinefs> and done with a view to profit ? and 
the jury found Davis a bankrupt ; which verdidt on a motion for 
a new trial was afterwards confirmed by the court. 

Sut an occafional buying hay, corn, horns, &c. by a farmer, Stewart v. 1..;., 
although with a view to fell again, will not make the party a *N. R. 70. 
trader. 

So it was In this cafe held that a farmer and grazier, Bolton v. 
exercifing the bufmefs of a drover alfo, by buying and felling Sowerby, 
cattle from time to time beyond the occafions of his farms, was ** ^-^^ » -' * 
not an objeA of the bankrupt laws under that flatute. Neither was 
the buying hay, part of which he fold again, it being more than 
was required for the ufe of bis cattle. 

. << In the cafes in which a fanner has been held to be an obje£l of 
^< the bankrupt laws, the perfon carried on a buGnefs independent 
^ of the merely ufing the landj for where the whole trading 
** arifes from the land itfclf or its profits, the perfon cannot be a 
« bankrupt.'* 
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As where the perfon againft whom the commiflToA %i«* tiied- 
out, was proved to hzve ft/rc;fia/ed a coal-mine, ivorkei it^ dhd Jjaii 
the coals, he was held not tb be a trader within' Ae ftatukesC'of 
bankrupt. * ' , ' ^r.- . ^r- 

So where a perfon purchafed a//z///i-*way'j&/j the • fattif^ d^fe* 
tookplaice. * ' " '.V '^' 

" For where a perfon ejtercifes a minufe£fttr$ frdm thejw^ 
" duee of his own land, as a neteffarj and^fual tribie'bf^enfifjiH^ 
«< the produce of that land^ht fliall not be confidered as a'tfiier 
« within the bankrupt laws, though he buys Ae neasffary Wrei 
«* dients to fit it for market. But where the produce of the lawl 
** is merely the rawrhateriai of a manufoEture^ andthe'tnant^((tfftH^ 
•* not the necejpiry mode of enjoying the land j there htlh a tttiilet 
f« within the Dankrupt laws." ' "' ' - " 

Therefore where a perfon rented a piece of ground mereh add 
foklyfor the purpofe of mnkinfr bricks for f ale ^ the Court of icing's 
Bench held that he might be a bankrupt} but this Cafe rfterwatdt 
went off on another pbmt in the Houie of Lords. ^' 

But a perfon ufnig his own eilate as a brick ground, and fenkv^ 
the bricl^s made there, willnot make a tradex'Tubjefk tb the^^MiA* 
rupt laws. '  ' - r.y'.z ::.. 

So where it wa$ proved, That the perfon ttedared- s^^aYiltrtibt 
was a farmer, and rented \Qc\.per ann. and o^de bricks of earthy 
taken off the waite without any licence from the lord (but for 
which he afterwards paid a confidetation) thathe'ufedarkSk not 
built by htmfelf, and had at various times made ftom'4(i to ^^OsDCO 
bricks every year, and fold different <}uantities> fometixxMb to 
parttcylar perK>ns only, and fometimes generally td aitv^.csmet 
it was field, that this being not to improve his 4)wn eitate^ ^ nor iu 
the ufual mode of enjoying it, but a purchafing of the ^materials 
for carrymg on u trade^ that therefore he was an objeft of -the 
bankrupt law. ^ 

^« b.'A perfon may* be a bankrupt whc) has traded with this 
** cpuntry, though he has r^tded entirely abroad^ and whether he be 
« a native or a foreigner. . -• 

As where it appeared that one John AfUef went from England 
in 1710, and rejifled in Barbadoes /»// 1735, ^'^^^ ^® ^^* * faSor, 
;lnd planted and traded to England^ fending the produce of his 
plantations to Englaftd, ahd receiving back g6ods on Ids own ac* 
cpimt, pr ^s faAor for others ; he came to £ftgland in 1737, and 
*/Kf/t committed pn act bankruptcy : "it was adjudged that a comm^ 
Mti cPuld.well idiie, though the trading was abroad. 

So in this cafe, where the perfon againft whom the commi£r 
fiOfj^ued^ was a native Pf Scotland, resided there^ and kept an 
houfe it Edinburgh ; he traded with England, and very exten^^ 
lively to ull parts pf the wprld ; he came to England, where he 
was arrefted V and having lain two months in priion was declared 
a bankrupt; he brought an .a£tion of trelpafsj in which alf the 
Authorities were con&lered ;, and the Court were •clearly of'opi<« 
nion that the commiffion had regularly iffned.* 

So where a gentleman of the Temple went to Lj/hn^ whe^ he 
turned iaftor^ and traded witi^ this cpufrtry^ b^ w^sheld^o^be 

i;j liable 
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liable to the bankrupt laws, by reafon of his. trading and gaming 
X credit here, 

• 9* The daughter of a freeman of London, who trades feparately £x paiteCtf- 
from her hulbsuid, or any feme-covert trading feparately from her ""fj?'^ 
. ImibandiaX^ffi^/ry may by the cuftom become a bankrupt. ' 

And fo it (hould feem that aftrnt^-citvert, having a feparate main- 
Utumce ani living apart from her hujbani, may be made a bankrupt, 

* for Qi6 is in fuch cafe liable for her own deots. 

So wliere the huftnnd and wife feparated, and divuied the pro* Caftof Am 
perty they poflTeiTed, and her part was affigned to truftees for her q"*^*?^^^ 
ieparate ufe, not fubje£fc to the interference or cpntrpul of the i^J^j*^**^ 
buibandf and afterwards ihe traded \ Lord Ch. Bathurfi dire£led 
ber to be found a bankrupt, notwithftanding her coverture. 

^ But where a feme-foie trades and * commits an aft of bank- 
f*> ruptcy, and afterwards marries^ (he cannot be made a bankrupt." 
, TberefovQ where Frances Mear had before her marriage kept an Ex ptrte 
inn in Birmingham^ by the name of Frances Piper, but had de- ^2tB,£^4- 

• dined bufinefs in December 1784, and in February 1785 had in- 
-terroarfied with Hemry Mear, the a£t of bankruptcy proved was 

in O&ober 1784, and the commiflion fued out in December 178c , ' 
on petition the Commiflion was ordered to be fuperfeded, on the 
groimd of it» having iflued againj[t a married womsMi* 

a. Of, the A£l of Bankruptcy. 

' Whatare aAs^f bankmptey are declared by feve^al ftatutes* 

' : !• By ftat. 13 Eliz. r. 7. i. Jae. i* r. 15. << Departing from 

S^ the realm with ci view to delay or defraud creditors, is an ^ of 

« bankruptcy.** 

.. And where a trader whofe houfe of trade was in, Ireland, came wniiams v. 

Keteoir bufinefs, and being apprehenfive of being atr^ed here, in Numi, 

orderio avoid it,juittedthis coiintryandreturnidtoIreIand,thsiXvrz$ Held ' Taunt. s;^ 

to be fuch a departing the realm as conftituted an a£t of bankruptcy; 

• «• Bat 10 thb cafe it muft appear that the departure was for the - 

^ furp^tfff dHajingor defrauding creditors i but if it appears that GuMo^ 

^^ in fad they are delayed by fuch departure,, it will be the fame k Atk.i9j« 

as if Ote jErft departure was fraudulent." 

For where it appeared tlut the bankrupt had fled and gone CttodinDeiolli 
Jbr^A fir kilting bis nmfe, Ch. l\^^ Reeves held, Th^it (hewing qua v. Ward, 
aninn it w4s done, might prevent fUch departure, frppa being con- ^*'- n 0.»- 
. ftrued an aflk of bankruptcy \ but it appearing in faft that by fuch rJSlJ'vw^* ^^ 
departure the creditors were <lelayed and defrauded|^ be then held Forcau, * 
it an aA of bankruptcy, thou^htbiscafe might alfp fall under the ^^^^^^ 
fecond defcription of a As of bankruptcy, t;;2. . , toJoifcI*.M* 

2v By ftat. 34 (5* 35 H. 8. r. 4. It isena^^d, << That wi^iaw- &P. 
<* ing out of the king's dominions into foreign, pacts, with intent 
^^ there to remain and (b defraud creditors, and. not returning with- 
' ^ in three months after proclamation, is an aiE^ of bankruptcy." 

So that under this ftatute a perfon departing (he realm wtb the 
cenfent of his creditors xxolJ be a bankrupt, fyremainiftg abroad^ 
though under the former ne could not. 

3..A thiftf a^ of bankruptcy is by ftat. 13 jS/^«.>%. 7. ^nd 
^ t J0fp If Cf 15. whiph enacts tbat^ <« Begiqning to keep heufe, to 

"<<^ tfiat 
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'< that he cannot be feen or fpoken to by his creditors^ is an aft 
«• of bankruptcy." 
Under this ftatute it has been held, 

1 . " That a trader ordering his clerk or fervant to deny him to a 
<< creditoTy is not an a£t of bankruptcy, for there muft be an 
** e^ual deniaV* 

For where a trader gave orders to his fervant to deny him to 
his creditor on the 2<th of Mayy but he was not aAually denied 
till the 28th to a creditor, it was adjudged. That the a£lual defy- 
ing not the order to deny, conftituted thc^ zQi of bankruptcy ; fo 
that he was only a bankrupt from the 28th. 

2. But being denied when at home^ thdUgh not itfelf an aft 
of bankruptcy, yet is evidence of it \ but in fuch cafe it muft 
appear that the denial was nmih intent to delay creditors : for if the 
party be ill in bed when denied, or the creditors calls at an un- 
feafonable hour of the night, or he is in company, fuch will* be 
no a£l of bankruptcy. 

<' And it feems that by the conftrudion put upon this (tatute 
<< by the courts, that an a£lual denial to a perfon calling for a 
'< debt is neceflary, and required as eifential to fupport me aft 
«* of bankruptcy laft mentioned.'* 

For where it appeared in evidence, that the bankrupt, on the 
4th of June 1793, being in infolvent circumftances, and in ex- 
pectation of having feveral bills that were due being prefented 
to him for payment, retired up ftairs in his houfe, and gave orders 
to his clerk to deny him ; he was denied to feveral perfons, but it 
did not appear that they were creditors. On the 7th of June one 
Ryder^ a creditor of his, called at the bankrupt's houfe about 
.other matters \ but underftanding that he was from home, did 
not aflc for him. He continued in the houfe half an hour in* con- 
verfation with the clerk, with the knowledge of the bankrupt, 
and aflced if his wife could not give him part of his debt, .but 
was denied. This was held not to be an a^ of bankruptcy^ as 
there was no a£lual denial to a creditor. 

<< And where a trader gives general orders to be denied and is 
<< denied, but difcovering who he is who called, immediately ibl- 
<< lows him, and meets him, it is an ^€t of bankruptcy and^ not 
** purged by his afterwards feeing him. 

For where the bankrupt in this cafe had given fuch orders, and 
one Eyre called, who was a creditor, and was told that the bank* 
rupt was not at home. Eyre left word that he wanted to fee himi 
and would wait at the adjoining public-houfe. The bankpipt 
came there to him in two minutes,. Eyre faid, '< Why did you 
deny yourfelf : you need not be afraid of me ?" He anfwered, 
'< i was not afraid of you, but I was afraid oiHilL^^ Hill was at 
that time a creditor. This was held to be clearly an a£i of 
bankruptcy. 

3. And on &e fame ground where the perfon was denied by 
agreement^ in order to ground a commflion on it| Ch. Juft. Lee 
held it not to be an a& of bankruptcy. , 

Though here, where the cafe was, that the party (in confe- 
quence of an agreement made at a meeting of ^e creditors two 

hours 



TROVER. 5^ 

hours before, atjivfcicli he and the plaintiflF were both prefent} was Bromley n 
denied to the pt^ttff's clerk who came to demand money, Ju(Uce ^"^55*^ 
Fo/ltr held this to be a fufficient aft of bankruptcy. But Judge ?JnVi756! 
BuUer in his Niji PriuSf puts this with a quart, Perhaps the dif- BuU. II. P.^^ 
tin£Hon may be, that die parties who have fo concerted the aA 
of bankruptcy cannot afterwards fay, that the commiflion was 
fraudulendy taken out : but fuch zGt would be fufficient for per<- 
fops not privy to it. 

And it was ruled in this cafe by Mr. Juft. BuUerj at Guildhall^ Cowley r. 
according to that diftinAion i the a£lion was trover^ for goods Hopkins, 
taken in execution ; and the queftion was on the time of commit- cookraL^Iol! 
ting the a£l of bankruptcy : he ruled. That if a man leagues with Stewart, ao; 
ibme of his creditors, and keeps houfe with intent to commit an «V^**^*p' «- 
a£l of bankruptcy, and is accordingly denied to one of fuch ere- jqS^S. p. ' 
ditors, it is a fraudulent z£t of bankruptcy, and will not fupport Robem v. 
the commiffion : but if the creditor calling be not a party to, nor J*^^» 
acquainted with fuch agreement, it (hall not operate to his dif- j^tp.CaC ay. 
advantage ; and the denial will be good evidence of an a£t of 
bankruptcy. 

And where keing denied is the a£b of bankruptcy relied on, cir- i Burr. 484. 
cumftances may be (hewn that he did not do it to avoid payment, but 
en account of ficknefs or particular bufinefs. 

4* ** So the denial muft be to a creditor" 

For though a man, with intent to delay his creditors, orders Jj5^?^ ? 
himfelf to be denied, yet unlefs he in faft be denied to a creditor p^^^^^j^q^ ^^ 
it is no a^ of bankruptcy ; therefore it is neceflary to prove ^t Bull N. P. 40/ 
the perfon denied was a creditor. 

And in this cafe it was held, That being denied to a perfon Birroir ▼. 
who came on behalf of a creditor was not fufficient, though it f^^' P^ . 
was given in evidence that the bankrupt was afterwards denied to Norwich Sum! 
many creditors, and fb continued to be till the commiffion was fued A(r. 1765. 

But a clerk calling with a bill of, the houfe to which he belongs, ^^^^»^' 
IS a fufficient creditor, within the meaning of thefe cafes, as I have 
often feen in pra&ice. 

Where the zGt of bankruptcy is a denial to a creditor, a witnefs JjmeTonr. 
proving that feveral perfons called and inquired for the bankrupt, fjJJ?*'" p ^^^ 
whom the witnefs believed to be creditors, but could not fay in ^g^'"' * 
fz€t whether they were fo or not, was ruled by Lord Kenyon to 
be eyidjinfe to go to the jury, whether, in hSt, the perfons call-* 
ing were creditors, or not 

5. And foit muft appear that a dettis oBuallydue: as if acre- Per Ld.T«tbor, 
ditor by mU faycibh at a future day calls, being denied to him, is 7 ViikAbrid^. 
not an a£l of bankruptcy, as he is not then a creditor. 

6. But a bflftiet'e flopping or refufing payment is not an z€t Mofely, 3. 

of bankruptcy, for it is not within the defcription of any of the 7 Vin. Abridg-S. 
jifts of bankruptcy, and there may be good reafon for doing fo 5 ^^* '*• *" "^^' 
as fufpicion of forgery or the like. And if in coxifequence 
pf that refufal he is arrefted and puts in bail, it is no a£t of 
bankruptcy, 

•^ 4. « De- 
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4. «' Departing from his dweHiiig«faottft> nntb iolciit to Mzy 
*< and defeat creditors in the recovery of their debts^ is another 
*' a£l of bankruptcy by.ftat 13 Eiix. e, 7. and i Joe. iw r. 15.'' 

And a trader who has no fettled home or counting houfe^ but 
takes up a temporary abode at a public-houfe} in the place to 
which his bufinefs carries him, commits an z€t of bankruptcy by 
departing from fuch public-hcnifey with intent to delay lus 
creditors* 

Upon this claufe of the ftatute it has been held, 

I. That where it appeared that the bankruptt l&ad gone out of 
town on the morning of the 28th of November and returned in 
the evening, before which time a bailiff had been at hi$ (hop to 
arreft him, and the next morning he fent for the bailiff and told 
him> that he had gone out of town that day in order to get the 
term of the plaintiff; and; now that the return of t;he^rit was 
out, if he would take out a new writ, that he would give bail § 
which was done accordingly. This was held to be clearly an a£l of 
bankruptcy, being a departing from the houfe with intent to delay 
and defraud a creditor, ,. 

It was in this cafe held that to conftitute an a& of bankruptcy 
under this claufe of the ftatutes, that it is neceffary that a delay 
to a creditor (hould take place. And this cafe decided, that a refufsu 
to admit a (heriff's officer, who came with an execution after th^ 
bankrupt had left his houfe, was not fuch a delay as coaftituted 
an a£l of bankruptcy ; for no creditor had been a&ually delayed. 

This cafe. was, however, much doubted. Vid*C0ai J3.X*.ioa* and 
Cas. ibid cit. ; and fubfequent cafes have over«-ruled it : and it has 
been faid that Lord Kenyottf before whom that cafe vras decided, 
faid, that the real ground of decifion in Bextiard v. Vaughan was^ 
that the platntiff left her dwelling«houfe to avoid the incoQve- 
hience of being there with the meriff*s executiod, and not to 
avoid her creditors. But it is now clearly held, that if a tnuier 
leaves his houfe with an intent to delay his creditors, it is an aft 
of bankruptcy, though no creditor calls and is delayed. 

2. <* But the abfenting himfelf muft be to avoid the payment ef 
« a debt:* 

For if a man abfents himfelf for fear of being arrefted by. aa 
attachment out of chancery for non*paymeni of money decreed, that 
will make a man a bankrupt. 

But if a man abfents himfelf for fear of being arrefted by 
a capias de excommunicato capiendo^ that will not make him 
bankrupt. . ^ 

So in this cafe Lord Ch. Juft. Willes was of opiaioHf That a 
perfon's abfconding to avoid an attachment for mnrpitformanct ^ 
an awards in not delivering goods in punuance of the. award, 
was not a^ ad of bankruptcy;, for /it was 90t within ,t]|e 
words of the ftat. i Jac. i. r. 15. which makes it w. a£lr pf 
bankruptcy in a perfon to keep out of the way, pr d^art from 
his dwelling to avoid thi payment tf. a jufi and true 4^, . but. the 
delivery of goods was rather a dutyi and JLord ffardmci0,f£ttr-^ 
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wards i'^c^grnled this cliftm£Hmi between. a debt; anil a diity, if ^ 
the true One.' 

3. 'So the aTifentine himfelf nauft be njohntary} which if 4one PhiUipin 
but for a fingle day, for the purpofe of delaying hi? creditors, it cJ^^^'f ^l?^ 
U an z€t of bankruptcy; but if the departing nvas involuntary, as "*** ^^ 
under an arreft, fuch is not an aft/ of bankruptcy, 

4. In this cafe it was decided. That it was not fufficient to Fowler r. 
cbnftitute an aft of bankruptcy under this claufe of the ftatuW^ ''"^R*** 
that the creditors have been delayed by a trader's departing from ' T.Rep.fc^ 
his houfe ; for the finding of the jury being,- « That they thought 
the intent of the plaintiff in going to London was laudable, ^nct . 
that he had no intent of delaying or defrauding.. his creditors^ 
but that delay did aftually happen to fome creditors."— -It wa» . 
held not to be an ad of bankruptcy^ 

" 5. •* Another aft of bankruptcy is, being arrefted for debt 
*< and l3ring in prifon two months on that or any other arreft or 
** detention for debt, which makes him a bankrupt from the 
*< time of the firft arreft : or willingly and fraudulently pro* 
^ curing himfelf to be arretted-" By ftat. i Jac. i. c. 15. .and . 
21 Jac. I. r. 19. 

* tinder this part of the ftatute it has been held, , ' ^ 

1. The arreft mujl be lawfitly therefore an arreft by an execu- . 3 x^ev. jf^, .. ^ 
tor before probate, is not an aft pf bankruptcy. ' : . 1 

2. That though the words of the ftatute are, fliat he. (hall be Came ir. 
a bankruptyr^//! the time vf the firft arreft y yet tfaa( i£ a trader is S^*^ 
arrefted and puts in good bail, but afterwards furrenders himfelf rribe'v.^ 

in difcharge of his bail, helhall only be a bankruptyVvm the time^f^yAiei^ . ^ . 
ifhisfurrender. ?Vp^'w W 

But vrherejbam^all ts fut m before a judge as a means to get 38. B. p. 
defendant turned over to the prifon of the court, and he is /#.Rofev.'Oreefi.* 
nj^^Af^ furrendered by his bail, this (hall, be confidered a ^C'©- i^nj m j?^' 
evafion and a continuation of the firft arreft ; and the bankruptcy s.c. 
fliaU relate to the firjl arreft. 

3. It has been decided in one cafe, that lying- in prifon two. Ho^v.aifl, 
lunar months will make the party a bankrupt from the time ^^^*^^^ 
of the firft arreft : and though the commiffion was taken out ^ 
before the two months expired, yet he appearing to be a 
bankrupt by relation to a time before the fuing k out, it waa 
held fufficient. 

^ This cafe is now not law. — For though an aft of bankruptcy Gordon n 
has relation back to the time of the arreft, no commifTion can J^^^"* 
be fued out until the two months are expired, ' ^' •'*^* 

' " And in filch calje the day of the arreft is to be reckoned the firft puffington v. . 
of the 5(j days, or two lunar months. . f E*aft" 4o>. 

• 4. To hiake the procuring one*/ /e{f fraudulently and nvillingly to i Burr. 439* ' 
he arrefted zii aft rf bankruptcy> it muft ie^on^a feigned aHim or C»m D.g ^43. 
^afbafn^ht. -. - 

' 6. AttOther aft of bankruptcy is, ««- After haviiig been arrefted, 
^ efeafifig ^\iist^ the debt is xool. or fuffering himfelf to be out- 
.*• lawed.^ By ftat. at Jac. t. c. 19. 

t. But an efcape to become an lift of bankruptcy under this « i-^- Ma5$.V.i 
cUi)|re in the ftatute, muft he againji the confent of tliefHriff or * ?"""• '♦^''' 
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ejffker; fuch an efcape as is crimiaaly which fliews the party 
tended to run away and defraud his creditors ; not a conftnifUVe 
oiie, as heing out of the (heriiPs bailiwicky in paffing through s 
different county in the cuftody of * the fiieriff. 

As where the perfon was arrefted in Kentf and was brought up 
by habeas corpus^ in order, to be turned over^ and on the road to 
the judge's chambers, was permitted» at his own defire, to call at 
his attorney's houfe in London^ which wai out of the county cfKetUg 
he was from thence carried to a judge's chamber and there bailed, 
and dien furrendered : it was held, - That this was no efcape within 
the meaning of the fbitute. ^ 

2. But under thefe feveral claufes of the different (tatutes 
witK regard to zCts of bankruptcy created by arrefts, it is to be 
obferved, that a perfon's giving mpneyjor notice when a writ comes 
into the Jhertff^s office agaifiji him^ is no proof of an aft of 
bankruptcy : for he may do it to prevent his* credit from being 
blown* 

7. By flat. 1 Jac, r. 15. ** Willingly or fraudulently procuring 
** his goods or chattels to be fequeilered or attached, is another 
*« a£l'of bankruptcy.** 

The word attachment being coupled widi fequeftration and' 
arreft, means that fort of attachment and fequeftration which it 
is the cuftom of London and other cities to ufe. 
' But this attachment or fequeftration muft be hy his own procure^ 
metit s for it is no a£t of bankruptcy if done without his 
knowledge. 

Therefore in an iflue out of Chancery, to try the time of a 
bankruptcy, the cafe was, Gr/iy the bankrupt had borrowed 
monej cf Spot/woody the defendant, upon a bond and warrant of 
attorney; Spot/wood entered up judgment and fued out execution, 
which was executed the 5th of April: the tranfaftion was how- 
ever kept fecret, and the officer in pofieffion appeared to be an 
indigent relation of, Gray% who carried on his bufinefs as a 
coachmaker till the 25th of May, when be was arrefted, and then 
an inventory was made out and the goods fold» the money re- 
maining in the fheriff's hands : during the time the bankrupt re- 
mained in pofleOton he contra£led large debts and paid to the 
defendant on divers accounts 1390L which was more than double 
the debt on the judgment, that being only 500I. : it did not appear 
in evidence that the judgment was entered 1^ or the execution fued 
tHst at the inflance of the bankrupt : the Court were of opinion (the 
jury having found that the debt was bonafide^ and the execution 
adverfe) that the execution could not be deemed an aft of 
bankruptcy. 

8. *< Another ad of bankrupcy b fufiering himfelf to be o«it* 
^ lawed.'' By ftat. x Jac. i.e. 15. 

But an outlawry in Ireland does not make one a bankrupt here, 
though an outlawry in Durham does. 

But to make an outlawry an ;i£t of bankruptcy, it muft appear 
to. be fufiered with an intent to defraud creditors. 

9. By ftat. X Jac. i. c. 15. << it is further enabled as an aft of 
<« bankruptcy, for a trader to yield himf($lf to prifon." 

thi^ 
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This means a voluntary yielding fox debt ; and if a perfon ca« 
p^ble f paying) will notwitbftandinff, from fraudulent motives, 
voluntarily go to prifon, it is an a£t oF bankruptcy. 

Therefore where a trader was arrefted for a8/. and having fuf- £x pciite * 
ficknt to pay it \ yet-chofe rather to go to prifon, in order, as he ^"^J^ ^ 
faid, to compel his creditors to come to a compofition, the Chan-* Credicor/62. * 
cdlor faid, This is an aft of bankruptcy within i Jac. i. though 
without fuch intent^ yielding himfelf to prifon was no zSt of bank« ^ % 

mptcy, unlefs he lay two months : otherwife where the party 
procures himfelf to be arrefted for a (hao^-debt, for that by ftat* 
I Jac. I. r. 19. is .an z& of bankruptcy. 

lo. Another a& of bankruptcy is under ftat. i Jac. i. f. I5« 
^' Making any fraudulent grant or conveyance of his lands, tene*. 
<* ments, goods, or chattels.'' 

Under this ftatute it has been held, 

. t» That the conveyance which (hall be an aft of bankruptcy Cbve^v. Hay- 
vnder this head muft be by deed\ and a fraudulent judgment and, JS/ j 1^^**'* 
execution though void againft creditors, is not an aft of bankruptcy.- PewtreJ^ 

2. Every amgnment by a trader who becomes infolvent is not 4Burr.i47S. 
191 aft of bankruptcy ; for a bankrupt may lawfully prefer one wmbnr.my, 
creditor to another, as he may make a mortgage to him ; but it 
muft be wth poffiffion delivered^ except in ihe cafe of a (hip at fea. 
So the bankrupt may affign o^et part of his property to a fair Smkh v.Payne, 
creditor in difcharge of his debt, and it (hall be good. 6 T. Rep. \^%. 

As where Hooper the bankrupt, being; £airly indebted to the Hooper v. 
plaintiff, who was his mother, in 800L out finding himfelf de-> Smith, 
clinmg, before any aft of bankruptcy, affigned to her a parcel of * ^^' ^^' 
filks, amounting to about 350I. which was about half bis Jloch in 
trades of this he made a bill of parcels with a receipt, as if fold 
in the ordinary ccHirfe of trade, and afterwards conveyed the 

foods to her. In the evening of the fame day, it was agreed that 
e ibould deny himfelf, and fo become a bankrupt. The affignees 
having poflefled themfelves by ftratagem of all the filks fo afligned 
to her, ihe brought trover ; and the queilion was, whether the 
aiBgnment was an aft of bankruptcy! and fraudulent ^ The doc^ 
trine laid down by Lord Mansfield was. That if a man having 
previouflv conunitted an aft of bankruptcy, in order to pay even 
ji jttft deot, qffigns all his effects to the creditor, or all to feverai ' 
creditors, in enclufion of any one or more, that tbat is an aft of bank- 
ruptcy ; but that a preference by aflignment to one creditor of 
pfdypart of his goods, and that to pay only part of the debt, has 
i>een frequently held good. Though if^ a man makes over fo 
xnnch of his flock as difables him from being a trader, it would 
beiraudulent; but to fay. in the prefent cafe that that part of the 
ftock would have that efieft, would be going toQ far. 

• And a conveyance by^deed to a child of the bankrupt, though WhitweU et 4. 
.declared to be void by flat, i Jac* i. if made by a trader when he if Afligaees of 
imfohent^ is fraudulent, and an aft of bankruptcy. f ^^!"J^*^ 

'•Though the law allows the creditor, by unng due diligence Efpin. N. P. Of. 
^. aM. by threats of Jegal proc^ditigs to obtain payn[iept.of thejrder ^^' 
f* mands, or even a fati«faftioi| in fpecie, dill from peculiar cir- 

• ' . ^ cumftances, v 
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<' cumftances, it may happen that fuck an aiBgnment mzfhe fifatt-* 
« dulent and void," 

Therefore, in this cafe, where the defendant obtained lioolif' 
from the bankrupt, who was a booUeller, in dtfcharge of hisdebr« 
the debtor being then unable to pay him money ,was held to be good. 

So in this cafe, where t^ bankrupt was indebted to the 
defendant by bond not then* due, and die bankrupt gave die 
defendant, uriio prefled for payment, (hop goods to me amount of 
the bond, and tney not in the way of die defendant's trade, the 
Court of Common Pleas held, that -the defendant might keep the- 
property fo obtained^ it havbg been fo got by threat of legd 
proceeding. 

- Yet in this cafe, (in which thofe former calet were rebed upon,) 
where a trader prefied for payment by his creifitor, or for Cecurity, 
one or other of which he faid he'd have ; and liit trader gaive a 
bill of iale of certain wools and clothes at a mill, apparently hie 
whole ftock, and immediately left his home and bufineis,and became 
a bankrupt, as this did not redeem him from any prefentdifficulty^' 
i^ich is the ufual motiTe for fuch an z€t when done under the- 
influence of a threat, it was held to be evidence that it was done 
voluntarily and to prefer fuch creditor, and was therefore voidr 
and per jJawrence Juftice, If the bill of fale fwept away the vriiole' 
of the bankrupt's property it would be difficult to fay that it ^ras 
not made in contemplation of bankruptcy : becauie it would be in 
itfelf an a£l of bankruptcy i and if fo made in contenqplation of^ 
bankruptcy, he muft have intended to give a preference to parti- 
cular creditors. 

, The doftrine above laid down has been confirmed by naanf^ 
Cafes« As, 

1. An affignment by a trader before an zGt of bankruptcy,^ 
ail his property^ real and perfinaly though given by way of 
fecurity, and- for a valuable coafideration, was in this cafe 
adjudged to be a fraud on the bankrupt laws, and an a£l of 
bankruptcy. 

2. *^ A colourable omiffion of part of a bankrupt's property, 
<< if he aifign all his Jlock ami trade, is an a£l of bankruptcy." 

The bankrupt in this cafeaifigned in confideration of 3doL. 
two leafehold houfes and alt its fiUk in trade to the plaintiff to 
fecure that fum, but the bauftbold moods and debts were not indttdodp 
the mortgage was forfeited, and in confideration of 4oi. he 
bargained and fold his houfehold goods, hut not the ebbs ^ivhieh 
were trifling) to the plaintiff to wcure the 340!. The amgniMe 
took poffeffion of the goods^ on which the pbdntiff brought 
4r6ver, and on a fpecial cafe made, the Court determined dut die 
aflignment was an aft of bankruptcy, far it being^ faii ftodr te 
trade, he could not carry on bufinefs loi^r. ; 

3. An aflignment of the bankrupt's pr o p e rty totho embdm^f 
any of the creditorSf is an aft of bankmplcy. As was held m.dMe 
cafe, where one Gayner, a trailer, on the 7th of June, made aii 
affignment of all his efiefts, goods, ftock in titde, fs^c. (except 
his houfehold furnttiM> watclM^i (date^ biUsg and cad then W 



Him) to Irufteet* m^ \v^9l. to ]&; themfelvee^ and all /die reft t>{ 

the creditors^ except Ford the petitioner j the truftees declining 

fS> %&, viider this affignmentj he executed another on the.pth of 

JwHf wherein the truftees. were.. to pay tbemi^es, and all the 

oreditori mentioned ki the^chec^tde (in which li^u Ford's nani9 

•was.jiol omitted ):aad in this, affigtinient a large parcel of ginger 

t^as excepted.: On . this coming before Lord Hardwicke^ he 

wa»cleacly of an opinion» that the deed of the ninth of Jum was ' 

^.itfelf an a£k of bankruptcy*. 

•.' A general ajpgnment to truftees for the hemfit rf alLihe.creditori 

K^f theba^krupt^is an a£l of bankni(]it(2y.. ^.!«.:.... . 

In trover again (I a fheriiF who had levied an execution on Kettle et al. AT. 
the banfcrupl's.goods'v.to proire an aft. of bankruptcy prionto the v. Hammond,. 
^xecutton^ the plamttfFs re^ed on an adignmenr made by the mi^o.^! 
bankrupt o£t all f his efS&£ls to two of.hii. crcdkocgi :in truft BuU. N.p'.4o/ 
for thecnfehres ^aod ithe reft of tlie creditors, in confequence 
of apropofition made by the bankrupt at a meeting of his cr^ 
^lors». and a«cepttai by> all prefent* Per Lord Mansfi^ld^^Thm 
^ 4fitd is»a. fraud on the baRkrupt^awi, and is an.aA bankruptcy^, 
i^iikf^Meiy.creditQir concurred, which here is not the cafe, the 
pla^iff in execution being adverfe. 

'•jt^saoMf petfeiily fettled that a deed of aflignment by a trader Eckhardtr. 
(tf«^li:bis:effe£i», though for the. general benefit of his creditors, is WiKon, 
«» a^ of bankruptcy, fraudulent and voivl, ^ * • ^*P" M®* 

• <^ 3uvfuch a deed cannot be ufed as an ad: of bankruptcy, by • - 
** '^lofe. cxeditors who join it^ though itmay be by another ere- 
<< ditbr who did not, and if a commiflion is fued out on it, cre^ 
*f, ii$oT^ rwhajoined in the deed may be aifignees." ^ 

As where creditors prevailed upon a trader to do fd Tappendcn et aL 
Vitif^'lbe «kpxtfs view x>f making him a bankrupt by the deed, ^'^^'^'^^^ 
Aodvaot ittttendiog to ad under it^ and thefe creditors were after* ^ '^"^^ 
Hoards chQfen.alBgnees together with the . petitioning creditor, 
Vrho ^waa Jiot concerned with them . in the deed, it was 
refolved, that that was no objection whatever to the bankruptcy, 
though* fuch .creditors coukL not be petitioning creditors, for 
the petitioning creditor had not^beena pari:y to '^he deed. 

' Sik atbill of faie made to a paiticakr creditor of all the efFe<Sls Kewtoitv. 
aftatvader^ in truft to.fetisfy his debt^.andpay the furplus, if any, Ch»»cler, 
^theirader, is an aft.; of bankruptcy, though made while the y^*^>^^^ 
tradercwas in cuftixly at the. creditors fuit, ami cannot operate as 
9;XQnvpyaiicetf ' - ii:- ;• 

•«4^,{'tfiut S fhould feem that thbfe partial afligittnents muft be 
cf/OKiiW otdf -with 3i view ta fatisfy* particular creditors to whom 
%ahe]Kare-madi^'*forif done far Uiifurpofe of4ffraud'mg the other 
Hrdtdi^iS^ audita give an undue prefeirence^' or made und^r cir* 
'^ cumftances when the- trader cannot longer -ftand his groundi 
^% lUjlast finaudulent, a^d afts of bankruptcy/' 
j^Sfaerefore, where tho dis^endaiits, who were mercers in Lmdon, Adttnt v. 

fl»^ikx)i^Jfml fent .goods to the4>ankruptSy"'down int,o the Barwick, 
tind garr them ctedit for them inthair books : oti the Viu'saile v! 
wtlhtif^ A£aff the badkrupts, l^ithout the k«owl«clge of • the de^ ri«u.anM539, 
ftnMnt, fent the fame goods to a third perfon for the ufe of the * 

defendants ; and on the fourth of /////^became bankrupts ; on the 

VojU.U. F 6th 
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tfth of June they wrote to the defendants, informing them diat 
their afFairs being declining/ that they had fo difpofed of the 
goods for their ufe. This letter was received on the 13th of 
Jan^, and on the yth this commiiTion had iflued : immediately 
after receiving the letter, the defendants fignified their aiTent to 
it t on ifo^rhj the afli|nees9 it was held. That the debt due was 
t good confideration ; for thus transferring the goods vtras good 
is a fatisfaAion of debt, and that the propertv thereby pafied out 
of them and revefted in the defendants until they {hewed their 
diflent, Vhich Ihould not be prefumed, it being for their in- 
tereft -, fo that they might hold them agaiiift the plaintiffs (tht 
liflSgnees). 

** The law however in this cafe of Atkins v. Barwick has been 
' «« doubted to the full extent which it feems to import : and the 
" rule feems to be, that it can be law only as confiJering that the 
•* bankrupt never aerepted the goods as fent to him." 
^'rfl^^*' For in this cafe, where he did receive them into his warehouft 

BjJL a JeJ», 117, *^^ weighed them, though it was proved to be the courfe of dealing 
' between him and his confignor to be at liberty to return the goods , 
fent to him, if he thought fit ; and the goods were font back before 
an z& of bankruptcy c6mmitted» and the cafe of Atkins and Bar- 
wick was relied on : yet it appearing that he was in diftreffed and 
infolvent circumftances at the time, it was decided, that he could 
not give fuch a preference by reftoring the goods to the confignor. 
^^? ^•^•"-•» But where a trader tehg in infolvent circumftances j and unable 
JLinMn ▼. *^ P^T *"ore than eight Ihillings in the pound, made an a(fign'» 

Barrlett, ment, in contemplation of a bankruptcy y of a leafe to certain of his 

3 w^. 47.S.P. creditors,, this Mras adjudged to be an a£k of bankruptey, though 

it ^w^3 an at^gnment of but parf of bis property, 
rllh"*" ^' ^^ where the defendant having, in order to fupport the credit 

Cowp.*ii;. of the bankrupt's faoufe, immediately before its ilopping, lent 

the bankrupt 5000L , and he, on th^ evening before be abfconded, 
inclofed bills to die defendant to the amount of 50001. in a lettez» 
in which he mentioned hi^ having done fo, as conceiving him 
entitled to a preference^ the money was recovered back from him 
by the ^ffignees. 
ix^itweltet aL Where one partner makes a fraudulent grant by deed of his &op 
A%ne«« v., effe£t8 to another partiier,4t is an ad of bankruptcy in flie former, 

trMQ.CaCK.P. "^' ^^ ^'^ "^* latter* ., 

71. ^ ** The Court therefore allovirs no evafion of the lUtute." 

Rbftv.Cd^rpcr, As where the bankrupt made a pretended fak of part of hu 
•Cowp. ^29. effe6i« tobis creditor, but which were not in the way of the creditor's 

irade^ nor was ihett. any applieatkn:^ pr^ffingjor payment hj thi 

^rediiory but done by the Jbimkrupt to give him a preference, it was 

Jield.toiie firaudulent. . Yii. Atkyns v. Barvjicky ante. 

Hague T. And even if the affignment is in the way of the credttor^s tiadci 

Rf^irrton, Of bufinefs, yet if It is done in contemplation of a kafitrtfptcy, k is 

Atderfon ▼. - ^^^ ^^ ^ trader, being fairly indebted and Mpprehenftve of Siei^g 
Temple, • fuedy before any ad of bankruptcy, delivers over to his creditgy 
4 Burr. 1235. ^jart of his property, though in faft his apprebrn/hns are grouniUfim 

^X is ithe afiignmeat good. 
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But an aflignment by^ trader, when reHdent abroad^ of all hts ThompTon t. 
^ffefts in truft for creditors in certain proportions, is not an a^l Freeman, 
of bankruptcy upon which a commiflSon may be fued outj for /ndii^.*Grjim!* 
fuch (hould be tn England^ 5 T^Rep- 530L 

ID. Under this divifion, of the aO; of bankruptcy by fraudulent 
grant, I have colleded the Cafes, as well where there has been a 
nraudulent grant hy deed^ which is an zGt of bankruptcy in itfelf^ 
as where there has been a fraudulent delivery of the bankrupt's 
property by him by way of preference. This latter is not an adl 
of bankruptcy ; but the goods fo delivered, are recovered back by 
the aiEgnees, on the ground of a fraudulent preference, though 
delivered previous to an aA of bankruptcy. {Vid. Lord Manf-^ 
fields opinion as delivered in Aider/on v. TempU^ 4 Burr. 2235. . 
and 1 Black, 441.) To this head the cafes of Ru/lv. Cowper^ 
629. Hart/horn v. Slodden^ Smith v. Hamilton and otherS| 1119//, 
apply,' and the following : 

Where the defendant having difcounted three bills for the ac- CroQyyr. 
commodation of a bankrupt, whom he knew had not long before ^'^S^ft' &. 
compounded with his creditors, and was in diflicult circumftances, '^ ' ^^ 
and fufpe£ling when the bills became due he would be unable to 
take them up, procured him to deliver to him goods to fecure 
him. This was held to be unimpeachable, being in confequence 
of the' defendant's application foi finding fecurity : and per Lord 
£lleniorougb, ^< The circumftance of the debt fecured, not being 
then dem^able or capable of being enforced at the time, make no 
difference; which was fo decided in-Hart/born ir.SUddeUf and Thomp* 
fin V. Freemauy i Term Rep. 155. fupra* 

Ki. « Obtaining any proteAion otherwife* than being lawfully 
<« prote^led by privilege of parliament, is another zGt of bank- 
« niptcy.'* By ftat. 21 Jac. i. r. 19. 

Of this fort was the entering into the fervice of an ambafladon 
But now, by ftat. 7 Ann. c. 4 2. it is enadied, « That any per- 
^ fon being a merchant or trader, who (hall go into the fervice 
^ of any ambaflador or foreign minifter^ (hall not have any 
*< privilege.** 

But if any one be prote£^ed as a king*8 fervant, it is not sm Ski&jti^ 
of bankruptcy. 

12. Another aft of bankruptcy is « Paying to petitionmg Vempii* 

« creditor, or delivering to him goods or fecurity for his debt^ sJro^HdL 

<« whereby he fliall have privately more in the pound than odier Tr!'»7 ol 

<< creditors.** By ftat. 5 Geo. 2. e. 30. $ ip* CooktB.L.X9i|« 

13. << Negle£iing to mak^ fatisfa^lion for any juft debt to 
^ the amount of lool. within two mondis after me fervice of 
^ legal ^ procefs, upon any tradit having privilege of parRm^ 
^ ment^ is another ad (^bankruptcy,** By ftat. 5 Geo. a. c. 30* 

. But it is further enaAed by ftatute 4 Geo^ 3. c. 33. j. 
#< Tliat before any commiifion can be Aiwd oi^t againft a member 
«« of paxliament, it is required, That ^t^Ci^edtOs make and file 
^ on record in one of the courts at Wefhm^Acr^ an affidavit, that 
^ the debt is juftly due to him, and ^t his debtor, as he 
^ very believes^ is a mcfcbant bV. and within the de(crip« 
er (ipii of perfont who ve objefts of ^ bankrupt hwv** 

Fa And 
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And note, That if a man commits a plain aB rf bankruptcy : 
as keeping houfe, (2fr., though he afterwards goes abroad and 
is a great dealer, yet that will not purge the firft a& of bank- 
ruptcy. But if the oB is doubtful^ then going abroad and dealing 
will be an evidence to explain the intent of the firft a£t \ for if it 
was not done to defraud creditors and keep out of the way, it will 
not be an ad of bankruptcy : alfo, if after a plain a£l of bank- 
ruptcy he pays off or compounds with his creditors, he is be^ 
come a new man* 

Therefore, where a trader was denied to a creditor who called 
in the morning with a bill for payment, though by the cuftoita 
of the city he had till five o'clock in the evening to pay it, and 
in fa£l did pay it in the courfe of the day, yet it was refo\ved, 
That having committed an unequivocal a£t of bankruptcy by 
the denial, it could not be purged or explained away by any fub* 
iequent circumftances. 

3. The next thing to be co||ifidered is, 

The Debt of the Petitioning Creditor. 

1. By ftat. 5 Geo, 2. r. 30. it is enafted, "That nocommiffion 
" of bankruptcy fliall be fued out upon the petition of one or 
*< more creditors, unlefs the fingle debt ot the creditor, or of two 
" or more perfons being partners petitioning for the fame, does 
" amount to lool. or upwards j or unlefs the debt of two cre- 
•* ditors amount to 15 oh, or of three or more creditors to aooL, 
<< and the creditor or creditors petitioning for fuch commiffion 
'<^ (hall, before the fame (hall be granted, make oath of the truth 
"" and reality of fuch debt." ' 

I. In this cafe the bankrupt was fairly indebted to the peti- 
tioning creditor in upwards of 1 ool., but before the commiffion 
fued out, he had given to the creditor a bill of exchange, which 
reduced the debt to within lool. ; but this bill of exchange 
was drawn on a perfon with whom the bankrupt had no deal- 
ing, and which was of courfe not accepted: the petitioning cre- 
ditor kept the bill, and gave no notice to the bankrupt of the non* 
acceptance^ and fued out th^ commiffion on the whole debt : in an 
a6)ion in which the bankruptcy came in queftion, it was infifted, 
that the petiti^oning creditor having negleded to give notice of 
the non-acceptance of the bill, had by his /aches made it his ovm^ . 
and that therefore the petitioning creditor's debt being lefs than 
J ool. that the commiffion was irregular : the point being referved, 
th6 Court was of opinion, That the bill being drawn on a perfon 
who had no effects of the drawer in his hands, that the notice of 
non-acceptance was unneceflary, as he never could fuftain an 
injury for want of notice, and that fo there could be no extingui(h'- 
iTient of the amount of the bill of exchange ; and that the peti- 
tioning creditor's ddbt was therefore fuffici^t. • • 

So where the bankrupt was indebted to the petitioning creditor 

in I ool.* before his bankruptcy, but after an a£l of bankruptcy, 

and which faft was known to the creditor, he received of the 

'bankrupt 50]. by which his debt was reduced to lefs than looL, 

and he fued out tlxe commiifion on the debt (landing under tboft 

circam«» 
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circumftances ; It was held| notwithftanding, to be a good debt 
to fupport the commiflion^ for payment of the 5 ol. being made 
to the petitioning creditor after he knew an act of bankruptcy 
had been committed was void, fo that the creditor could not re- 
tain ity and the original debt therefore remained, which w^s fuf- 
ficient to fupport the commii&on. 

2* *^ Under this ftatute the petitioning creditor's debt mufl be 
a kgal one,* 

For where the petitioning creditor's debt was as affiance of a Meddlicott'i 
bmdduehy the bankrupt^ the commifQon was fuperfeded ; for he c«*f'>nCane, 
was only an equitable creditor. * ^^** ^^* 

So where one Alpu^rtb entered into an agreement to purchafe Ex parte 
from Hyliiafd an equity of redemption of an eftatie then in mort- ^^^i*'**» 
gage, for which he was to give 400I. and articles were Jigned ac- ' 

cordingly. Alpwortb paid 250!., and was to pay the other 150]. 
pn the execution of the conveyances, but Hylliard refukA to com- 
plete the purchafe, upon which Alfworth fued out a commiflion 
of bankrupt on the debt of 250!. On a petition to fuperfede it. 
Lord Hardnuiche doubted whether a comminion could be taken 
out on fuch a contract ; for the remedy ihould have been a bill 
for performance of the contrail, and no adtion could in ftri^nefs 
of law be maintained. But it appearing that fince the ifluing of 
the commif&on, Alfworth had taken ah aflignment of the mort- 
gage, which he could hold till fatisfied, he ordered the commiflioa 
to be fuperfeded. 

3. << The debt mufk be a legal and good debt, andy^r which 
•< an a&ion can be maintained.^* 

For M'here a judgment had in this cafe been recovered againft B.irnaby*s e«fe, 
a trader, he was furrendered by his bail, and then charged in ' ^tra. 65^. 
execution ; after which the plaintiffs in that aJlion fued out a 
commiflion of bankrupt, grounded on the debt for which the 
judgment had been obtained : the commiflion vras fuperfeded, the 
body of the debtor being in law a fatisfxSiion for the debt. 

So a man cannot be a bankrupt for a debt contrad^d during Car. K. B ^4^. 
his infancy, though the zQ. of bankruptcy was after he oame of age. ^■J?®'^' 

<* But a debt barred by thefiattUe af ItimiatiQiu may he a good ^ stra!'^746. 
.<* petitioning creditor's debt." 

This is to be taken with this reftriflion, that fuch debt will be Quamock v. . 
z\\ infufEcient one to fupport the pommiflion, if tlxe objtEtion England, 
comes from the bankrupt hur^lf\ who on fuch ground may {uper- * B""* *6a8, 
fcrde the commiflion 5 but the objedion that the debt was barred 
by the ftatute of limitation, will not lie in the nio.uth of a perfon 
fued by the aflignees^ for the debt is not e^ifigui/bed by the litnit- 
ation^ and the bankrupt has acquiefced in it : neither will the 
Court prcfume a debt to be barred though Cx years have elapfed. 
• And accordingly Lord Mansfield at Nifi Prius^ rtiledj That the Fowler r, 
ftatute of limitations does not prevent the creditor from taking Brown, 
out a commiflion of bankruptcy, but ei^tends only to remedy by Cooke bI^iLV/ 
a£lion mentioned in the ftatute, bi\t does noijt extin|;i\ilh the debit 
or take away any other remedy. 

So when! tne debt due to the petitioning creditor was; ylx pme J mei, 
b.y bondj^ whicl\ ^as «wt dut at the thnjt tf fuing ouf the cofp-^i^.'^'-i^o^ 
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miffton^ the debt wa$ held to be t bad one to fupport the 
commiilion. 

This cafe was prior to the ftatute 5 Geo. 2. r, jo. and 7 G«- i* 
c. 31. which now allows creditors to the bankrupt by bills, bonds, 
or promiflbry notes payable at a future day, to petition for, or join 
others in petitioning for, a commiflion of bankruptcy, and fuch 
debts are provable under a commiflion, allowing the rebate. 

It was decided in two cafes of Cockaine v. Love^ Co. Bank* Lanvs% 
18. § 23.) and Herbert v. Brown^ Peahej N. P. Caf. $4. that 
where goods were fold on credit, and no fecurity taken, that 
ftill the creditor might fue out a commii&(Mi of bankrupt on fuch 
dekita in prefetitifolvenda infuturo. 
FaHknr v. This was, however, overruled ; and it was decided thai 

Dea^iovft, the ftatutes apply to ivrittenfecurittes only, and that where money 

4.Kail, 438. ^jjg J^g Qj^ gj^y other account, if not then payable, it was not prov- 
able under the commif&on, and of courfe could not conftitute a 
good petitioning creditor's debt. 

But now, by ft at. 49 Geo. 3. c. 12 1. J 9. *' All defcription of 
'* debts payable at a future da), though not due at the time of 
<' the bankruptcy, are provable under tbe commiflion.^ 

But it {hould feem, that they would not be good petitioning 
creditor's debts. 
W. Grten^ 4* '^ '^^ <lcbt muft be a fubfifting debt at the time of the aB 

Bank. Law. 80. « of bankruptcy committed!^ 

?""% MhtoD °' where in this cafe the petitioning creditor's debt was un- 
% Stn. 744. * ^^f * ^^^^ drawn by the bankrupt after an aft of bankruptcy com- 
mitted, the commiflion was fuperfeded, the debt being a bad one. 
4^non. But where the petitioning creditor's debt w^s a note of 200L 

4 wnr 135. eiven by the bankrupt to A. B. before any aft of bankruptcy, 
mLnA^Ts. ^^^ '^^^rf'd h A- B. to the petitioning creditor after an oB of bank^ 
Vid! DiniM v. ruptey committed, the debt was held to be fufficient to fupport the 
£viiit, commiffion, the debt being due by the bankrupt when he be- 

6T.Iu^5^ camefo. . 6 ; f^ 

Cooke B. L. aa. '^^ authority of this cafe was confirmed by a fubfequent on« 

of Bingley v. Maddifon, and vid. alfo Glaifter v. He^ery 7 Eaft, 498. 
Ambrofe V. ^^ where the. bankrupt was indebted to the petitioning creditor 

Clendoii, ' by fimple contraft, and after a fecret aft of bankruptcy eom» 
% 8cr«. xo^x. mitted, rave him a bond for the money, it was held. That the bond 

did not 10 xleftroy the Ample contraft debt, but that it was a good 

debt whereon to ground a commiflion. 

5. '< But the debt on which the commiflion is grounded, need 
^ f < not have been omtraBed during the time that the bankrupt carrUd 

w on traded 

Butcher ▼.lifto, ^°^ * ^^^ contfafted before a man ^tiUred into trade, will be « 

Z)ougi.ft8i. good one to fupport a commiflion. 

I Sid. 41 1. And therefore that refolution. That a trader cannot be abanlca^ 

rupt for a debt contrafted after he has left off trade, though he 
afterwards becomes a trader again, feems not to be law, fince bj 
the cafe of Butcher v. Eqfio, it is indifferent at what time the 
debt has been contrafted. 

SirR. Coctoa ^ut where a man has quitted trade, he (hall not be liable to be 

t$JLi,Dtixaef made a bankrupt on account of Usfonnev trad^ig, for after- 

^ontrafte^ 
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'tentraded debts; though for a debt contra£led during the tra.ting nvi sir And. 
he may, and even though after quitting trade he fells h.s re- ^2!**' 
maining (lock. *' 

Where the petitioninc; creditor was the udminiftrator of the oh^ Ray Afl: of 
ligee of a bond given by the bankrupt j but the bond had been giv3n in J:****'"' ^^^•'^ 
the year 1765, the a£l of bankruptcy in 1773, ^^^ the Utter of ijjy^s^ 
4idnunifl ration granted iu 177$; this being fubfequent to the aS 
of bankruptcy, it was contended could not fupporc the com* 
million 5 but Lord Mansfe/d oyeT-Tuled the objedtion ; for the in- 
teftate and adminiilrator arc una eademque perfona : and fo the debt 
was due to the petitioning creditor before tli^ zBt of bankruptcy* 

And therefore where a trader was indebted while in trade in Me^gott r. 
lool. and then quitted trade, and became indebted to the fame ^J^Jju ^g,^ 
creditor in another lool. he afterwards paid lool. to his creditor, ijMoixj*^^* 
Without faying upon what account ; Holt^ Ch. Juft. faid, That it 
would be too rigorous not to allow this payment to be appro- 
priated to the lool. debt contrafted while the debtor was in trade^ 
fo as to fufFer him co be ftill liable to a commiflion of bankn pt : 
but he gave no abfolute opinion on it. 

6. In general^ the following have been allowed to be goc d pe- 
titioning creditors' debts, to i'upport the commiflion : 

I • An arbitration bond ; for it is a debt at law, and binds the ^f ^^^ Htrd- 
parties till fet afide for corruption or partiality i and therefore ^^^^ ^ 
may well fupport a commiflion. 

2. The petitioning creditor's debt in this cafe amounted to Ei parte L—^ 
lool. ; but it was in notes of the bankrupt^ bought in at ten killings * P* W. 789. 
in the pound; it was held to be a good debt to Aipport the c^O)- 

miflion, though it had been otherwife in the cafe of a bond. 

3. Where an order was made that a folicitor's bill fl)ouId be AmMi. 
referred to a Matter to be taxed, and that all proceedings at law ^s^y^tj. 
0)ould in the mean time be Jlayedj and while the bill was under 
taxation the folicitor fued out a comxtAt^on for the debt due by hi/ 

Ullf on a petition to fuperfede it, it was held to be not a fufficient 
reafon to fuperfede the commifflon ; for the order for taxatiop 
extended only to the bringing of a^iions at law, and the other 
ordinary proceedings. 

4. A commiflion may Iflbe againfl one partner for a debt due by Ex paneCri'ii. 
thepartnerfinp. Vid. Coeh B. L. 1 8, W caf. ibid. cit. i Atk. 134. 

But in a joint debt to two, as on a joint bond, one of the ob- Bw<^w«wd v* 
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ligees only cannot fue out a commiflion of bankrupt, for the debt , ^^^ 
ought to oe a legal one, upon which the bankrupt, and here .on? 
only, could not fuef againft the confent of his co-obligee. - 

5. The executor of a bankrupt cannot fue out a comtpifllon Exfurt* 
grounded on a debt due to his teftator, unlefs the commiflion ^^^^'v^ 
againft his teftator has be^ fuperfeded \ for all debts due by him * '^^^ **** 
belong to his afjigmeu 

The Commif&OQt 

4* The Comminion is next to be proved, which is done by pro* 
ducing it under me great fe^^ and the petition to the Chancellor 
fn which it was granted^ 

14 5. Ttf 
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5. The next thing requifite to be proved in a£bions by the Mfi^ 
Jignees of the bankrupt, is 

The Affignment, 

This IS to be Hone by producing the deed itfelf, and proving 
the execution of it by the commifiioners ty the fubfcribing 
witnefs. 

6. The laft thing to be confidered under tliis head, is 

Property in the Bankrupt. 

This Includes every thing of which he is the vifible or real 
owner; every thing of which he has the a£^ual pofTeflioni or 
of which he has parted with or loll the pofleflion after an aft 
of bankruptcy committed, or in contemplation of it. 

I. Of Things of which he has Pofleflion, or is the Real 
^ , or Vifible Owner. 

1, To prevent a trader from injuring others, by deriving a cre- 
dit from an appearance of ftock or property whicn is not his own^ 
it is enafted, by ftat. 21 Jac. i. r. 19. § 11. " That if any perfon 
<< (hall at the time of his becoming a bankrupt have in his pof- 
*< fefllon, order, or difpofition, by confent and permiffion of the 
«* true owner, any goods or chattels whereof he fliall be the rc- 
*«* puted owner, and take upon him .the fole alteration or difpo- 
. «* fition as owner, that the commiflioners Ihall have power to 
«< fell the fame for the benefit of the creditors/* 

Under this ftatute it has been held, 

" The ftatute mentions * goods and chattels' as the fpecies of 

'• property designated by the ftatute, whereof, if the bankrupt is 

" the reputed owner, or has the order or difpofition, it (hall pafs 

** under his. aflignment/' ' 

Horn V. Barker Tlierefore, where three perfons carried on the bufinefs of 

ctal.,9EaH,ai5. diftillers together, and one retired, to whom in fafitthe ftills, vats, 

and utenfils of trade belonged, and one of the former partners 
took in a.new partner, and it was agreed, on the retiring of the firft 
partner, that the bufinefs ftiould be carried on by the new firm, 
and they were permitted to ufe the ftills, vats, &c. paying for 
them a certain fum annually. They afterwards became bankrupts^ 
and the whole plant was feifed and fold under the commiflion; 
Oil aftion brought it was refolved, i. That the ftills, &c. which* 
. were fixed to the freehold did not pafs to the afcgnees, for thej 
were not goods ami chattels. 2, Iriat the vats and movable uten* 
fils did pafs, for having continued in the poflefSon of oiie of 
the firft partners, though be, had taken in a new partner, it was z 
cafe of reputed ownerftip ln^ithin the words or the aft. But,* 
^d, Had there been any ufage of trade, that^ even* the mpyeabld 
utenfils were fet out to the mahufafturer or trader, that; might. 
Inake a difference, and even thefe not be fubjefted to the bailk^ 

tuptcy 
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tuptCT under Aatft ai Jae. i. c. 19* For the former deicription^ 
therefore of implements of trade, thofe fixed to the freehold^ 
the plaintifFs here had judgment. 

It was, however, decided in this cafe, that the intereft'Cff I*lt»^ etal. 
printer and publiiher of a newfpaper in fuch paper was an intereft i*B6r.^'puL 
and fpecies of property which .pafled to the affignees: and there- N.R.67. 
fore where fuch printer had fold his intereft in the newfpaper, 
and afterwards became bankrupt, he having continued to print 
and publiih it up to his bankruptcy, that the aflignees were ,en« 
titled to it under the ftat. of Jac. againft the purchafer, who had 
fuffered the printing and publifhing to go on as before. 

2. That it extends to mortgages or conditional fales as well as to i^^n v. RoQe, 
abfolttte ones ; fo that where in this cafe a trader had mortgaged i Ack. 165. 
his goods, ftock in trade, &c., and the mortgagee fuffered him to * ^^' *^ 
remain in pofTeQion, this mortgage was adjudged to be within thie 

ftatute, and void as againft creditors^ who recovered the goods 
and ftock accordingly. 

3. That it extends t9 chofes in oBion; as bonds, profits 19 S. C. 
trade, &c. 

4. That though the mortgage is U a partmr^ who thereby is in S. C. 
pofieifion, yet that the mortgage is void within the ftatute, if 
fuch partner allows the mortgagor to continue in poflef&on, and 
appear ftill as a partner ; for the opportunity of fraud is the fame, 
and it is within the mifchief of the ftatute. 

3. " But the ftatute does not extend to aiTignments fA Jbipf or , 
^} cargoes atfea** 

' For where Williams and Wilder being partners, alligned to Brown t. 
Heathcotej to whom they were indebted, two fliips, %)gether with ^'^^°% 
die bills of lading, and policies of iufurances on die goods oa ' ^ 
board \ Williams and Wilder became bankrupts, and the affignees < 

brought their bill againft Heaibeote, grounding themfeJves on the 
ftatute 21 Joe, no poiTeflion having been delivered : but Lord 
Hardwicke was of opinion. That tne ftatute extended only to 
cafes where the affignee could obtain poffeffion of the goods ajjigned^ 
but which he left in pofTeflion of the aflignor, and fo gave him a 
falfe credit; which cafe did not hold here, the pips being them 
g^broad cm their voyage. 

In fuch cafe of the affignment by mortgage of a (hip, the de- Atkinreii r. 
livery of the grand bill of fale is a complete transfer of the pro- ^-J^^jjf* , -g,. 
perty in the ihip ; and fuoh delivery is good within the ftatute. 

<< But the creditor or purchafer ftiould take pofleffion of the CoQk«B.L.38e« 
^ (hip as (bon as poffible; for the delivery of the grand bill of 
'< fale will not be fufficient, if there was an opportunity of taking 
'' adiual pofleffion, and negleAed." 

For where Wm. Tappenden^ being indebted to the phuntiff ia St«phensv.s<de« 
I,4op]. for fecuring the payment, mortgaged to him fome leafer < ^^^ 35^* 
lioldeftates, wharfs, and three hofs i but he k^ poffeffion of the ^^l^^!^' 
toys, and foon after became bankrupt : the affignees got pofleffion Cuok6B.L 
m the boys : upon which the plaintiflF filed his bill to compel the 3^3' ^•^* 
affignees to redeem the hoys, or that they might be fold to pay 
his demands ; I^d TM^t oUn^iCed the hill as far a^ it refpeded 
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the hoys ; the afltgntnent being void under ftatute 2f of Jae. an4 
ordered them to be fold for the benefit of the creditors, 
dwdon T. ^nd where an officer on board an India (hip fold his privilege 

f £ait a»C' *^ another, who put goods oh board it, but they were entered in 

the name of the officer, it being prohibited to officers to fell 
their privilege, and the officer became a bankrupt, it was held, 
that His affignees were entitled to the property fo invefted in hit 
privilege, a property within the ftat. of Jac. 

4. << Neither does the ftatute extend to cafes of goods fold by 
•* the bankrupt, of which he has only the temporary p<ifdF^ °fi^ 
« thefaU:' 

Bi^rte Flyn For where Matthews the bankrupt, having 500 barrels of tar^ 

ft^FieU in re fold two-thirds of it to Fiyn and Fields and it was agreed that 
lAdt'xSi. MaUbiws (hould alfo fend to them the other third on his own 

account, but that he (hould be at the expencc of cartage, por- 
terage, and (hipping, and that he (hould lodge all the tar in a 
Hvarehouje of his tmm till an opportunity of (hipping it offered^ 
there being none at that time; the tar was accordingly lodged in 
Matthnv/s warehoufe ; Flyn and Fif/d paid for their part ; MaU 
thews became a bankrupt, and the tar was taken poiTeffion of by 
his affignees; but Lord i£ir//wiri(^ held this not to be a cafe 
within the ftatute ; for the words of the ftatute are << goods left 
^ in the p^effid^i order j and dijpcfitisn of the bankrupts;*' which 
thefe could not be faid.to be, being merely temporary, and for a 
particular purpofe.' 

5. " So neither does the ftatute extend to cnfeS in which the 
** bankrupt has not the order and difpofttion pi the goods claimed."* 

Cenias Air. ofj For whejw the commiffioners of the vi6iualling-office, having 
Km V. Forbes, occafion to creft a ftage at Weevil in Hampjhire^ for (hipping 
3 T. Repw 3x0. barrels, and publiihcd an advertifement for carpenters to fend in 
Mancoo v. propofais ; Forbes was difpofed to take the contract, but being a 
*f«»e, general merchant, could not dp it in his own name ; he therefore 

J r.Kep.67. agreed with Ke^a the bankrupt, who was a carpenter, that he 

flioitld take tlie contrafl, for which he was to have one-fourth of 
the profits, and a guinea a week for fuperintending the work, and 
the reft was to belong to Fttrhes » the contrail was accordingly fe 
made, and the timber was bought by Forbes^ and (hipped in his 
name, and delivered into the king's yard as forJ&/i/s ufe, and 
received as fuch by the king's officers ; they fwore that they 
Ihould not have received it on account of any other perfon, nor 
that they would have permitted Kent him/elf tc dij^fe rf it in^ any 
9tbir wanner thanjor the work centraBedfbr^ except fuch parts at 
were unfit for the purpofe, as they conuderad it as delivered for 
the purpofes of the contra£^. Before the work was fini(hed Kent 
became a bankrupt, and Forbes eot pofeffion of the timber ; to 
fecover which the a&ion was brought. The Court were of 
opinion. That thiff was not fuch a pofieffion in the bankrupt as 
Ihould entitle the alTignees under the ftat. 21 Jac. for the timber 
was the property of the defendant^ to whom no fraud was hn* 
putable ; there was nofak to Kent, nor any general delivery fo as to 
give kirn tie abfolufe di/pof$tion of it / for the officers of the yard 

would 
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'Would not have permitt)^ him to have fold it to any othar^ 
nor to have ufed it, except for the parpofes of the contra£l : 
this therefore could not enable Kent to get credit on this pro- 
perty ; they therefore gave judgment for die defendant. 

6. « And it feems to be admitted as a general rule. That lA 
^< all cafes where the bankrupt has made any fale or mortgage of 
** any part of his property, of which poiTeffion could not then 
•* be given, that where the petfon to whom fuc)i fale or mort- 
** gage has been made has an opportunity of taking poflefBon 
« of the property, and neglefts to do it, that he (hall lofe that 
•* equitable lien that he is entitled to as againft the property ; but 
•* that where he ufes every means to acquire the legal pofleiEon^ 
" that in that cafe he fliall be entitled." 

For where Syeds the bankrupt, having received advice from a cor- LempfMn r/ 
refpondent in America^ that a quantity of of Braziletto wood was P«fl«yi 
about to be (hipped on his account, he procured an infurance FauiknerV^'** 
thereon, and then applied to the defendant Pa/ley to advance him Cafe.«it. * 
a fum of money on the credit of the goods and the policy of * '^' ^^ ^^* 
infurance 5 Pa/ley agreed to lend the money, and the bankrupt, by * ^^^^^S^ 
a damped inftrument, bound himfelf to deliver to the defendadC 
the Braziletto wood, and alfo to depofit in his hands the poHcy of 
infurance and letter of advice, and to indorfe (^nd hand over to him 
the bill of lading when it arrived. The policy and letter of advice 
were depofited with the defendant : the bill of lading was alfo 
indorfed over when it arrived, but it was after Syeds had com- 
mitted an 2L& of bankruptcy ; this was on the 2d 01 February^ and 
the commiilion iflued the.ioth; the (hip arrived m Aprils and 
the defendant got pofleffion of the goods, for which Uie plain- 
tiffs now brought trover j Mr. Juftice Ajbhurft delivered the 
opinion of che Court, That as between a perfon who has 
an equitahle lien, and a third perfon who purchafesfor a valua^ 
Me conjideration^ and without notice^ the equitable title, though 
prior, ihall not overreach the title of the vendee \ for me 
title of him who has a fair poiTei&on, and an equitable titlc^ 
(hall be preferred to that of a mere equitable title; but 
as between the perfon ^ho has the equitable lien and the 
allignee^, if the lien Xubfifted before the bankruptcy, they 
fliall never recover or retain the thing, without difcharging 
the money due ; the party who has the equitable lien ought not 
to be on a footing with the reft of the creditors^ for whom the 
aiBgnees are truftees ; for the creditors trufted to a perfonal cre- 
dit, but he to the thing ; the afiignees muft ftand in the place of 
the bankrupt, and take the thing fubje£l to all the equitable liens 
to which it would have been fubjea in the hands of the bank- 
rupt himfelf. It might be great inconvenience to commerce if it . 
were to be laid dotvn as law, that a man could never take up 
money on the credit of goods configned till they actually arrived 
in port : there feems to be no inconvenience on the other fide, 
nor can it be any inlet to fraud/^for no perfon can be taken in 
to lend money on the credit of the cargo after the party has parted 
with all the documentS| and delivered them to him who has the 
firft lien. 

7. «Th* 
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7. '*<The ftatute extends as well to goods entrufted to die 
5< bankrupt by a third perfon, and of which by difpofing of them 
<^ he is the vifible owner, as to cafes where the bankrupt himfelf, 
<** being the original owner, remains in pofleflion after having 
^< fold them ; for the mifchief is equal of creating a fi£titious 
«« credit." 
Maeiv. CadeO, ^^^ where in this cafe. Mace the plaintiiF, kept a public-houfCf 
Cowp. Ji3», had a licence, and faid fhe was married to one Penrice ; fhe went 

to the excife-ofhce, had his name entered in the books, with a note 
in the margin " married ;*' Penrice had the licence, and continued in 
.poiTeffion of the houfe and goods from that time till he abfconded^ 
and fo committed an zQi of bankruptcy: Mace the plaintiflF^ 
claimed the goods in queftion \ firft, under a bill of fale from 
Penrice ; but afterwards as her own original property, and denied 
her being married to Penrice ; the Court were of opinion, That 
this was a poiTeiBon of goods in the bankrupt within the ftatute 
of Jac.^ and the plaintiff was nonfuited. 
BryfoDv.Wyiie, So where Brjjon being poifefled of a dyer's plant, fold it to 
€€Kyufi.L.3fK. Simpfon for 165I. i6s. 6d. Simp/on gave Brjfon two promiflbry 

notes in payment, dated 19th of January 1780 ; one for the fum 
cf 82I. 13s. 6d. payable the 4th of January 1781 \ the other for 
the lame fum, payable the 6th of January 1782 : whenathe firft 
note became due, Simpfon was unable to pay it ; and Brjfon 
offered to take back the plant, and return the notes, and agreed 
to let him have the plant at the rate of 5]. per ann. for the term 
of three years : to this propofal Simpfon agreed, and a deed was 
accordingly executed, by which it was agreed that Bryfon ihould 
let the plant to Simpfon ; and that if he Ihould make default in 
any of the quarterly payments, or in the performance of any of 
the covenants, that the term granted (hould ceafe, and Simpfon 
fhould deliver up the plant to Brjfon. Tliere was a memo- 
randum at the bottom of the deed, 'that Brjfon had put Simpfoei 
in full pofleflion of the plant, by delivering him to a winch in the 
name of the whole. On the 5th of Julj 1783, Simpfon had a 
commiflion fued out againft him ^ and the mefienger took pof- 
fefiion of the plant : The Cwvrt held clearly, That this was a pof- 
feflion in the bankrupt, within the ftatute of Joe., and belonged 
to the afl[ignees. 
IJngham v. So where the furniture of a coffee-houfe had been taken In 

Biggs, execution by the (Iieriff, who made out a bill ' of fale to tibe 

1 BoT. k PuU.82. piaintifi^ in fuch execution, and the plaintifl^ without ever remov- 
ing them, let them to the keeper of the coflee-houfe at a yearljr 
rent for four years, who continued in pofleflion until (he became 
bankrupt ; it was held that the aflignees might feize diem as prq^ 
perty of which the bankrupt was reputed owner, under the 
21 Jac. I. c. 19. § II. 

<' But in fuch cafe the bankrupt muft appear as the owner ^ for 

*< if from the ^nature of his bufinefs the prefumption of the 

« goods being his property is excluded, they (hall not be liable 

*< to his bankruptcy." 

I/Apoftrie T. As in the cafe of goldfmiths znd foUtrSj who do net deal on thehr 

i^^rw^Tii. ^^^ ftock, but that of others : at in this cafe^ which ipras trover 

againft 
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agauift the affignee of one Levf^ to wrliom before his bankru^tcr 
the plaintiff had entrtijted a parcel of diapionds to fell \ on a cale 
made, the Court of King*s Bench were of opinion, That the 
bankrupt having no more than a bare authority to fell for his ufe, 
chat they were not liable to LevPs bankruptcy. 

•* So in the cafe oifaElors^ goods configned to them merely for 
•^ fale, are not liable to their bankruptcy." 

For if a merchant configns goods to a faftor, and he becomes a Godfrey r, 
bankrupt, the goods ftill remaining in his poffeflSon, they (hall ?"^wnj, ••* 
ftill be deemed the property of the merchant y and he may re- * 
cover them in this a£lion. 

So if the faftor had fold the goods configned to him, and ^^itcombir. 
received the money, and died indebted in debts of an higher '^S^ £q> 
nature, if it could be proved that the money fo received had 
been invefted in other goods, thefe (hall be deemed- to belong to 
the merchant's eftate, not to the faftors; but if the money had 
remained in fpecie, it had belonged to the Faftor's e{tate> and gone 
to anfwer the debts of an higher nature ; for the money had no 
jnark to be followed by. 

But where the faftor had for the merchant's goods taken notes^ per Ld. Htrd^ 
inftead of money, the Court of Common Pleas held. That the wicke, 
merchant fhould have the notes, as they could be traced. * ^^ *3^' 

And fo if a faftor had fold the goodsconfigncd to him, and Sco« v. Salmon, 
become a bankrupt, the merchant muft come in as a creditor c'^j^'^^'** 
under the commifTion ; though if he had laid out the money in other BuH. N. P. 43. 
goods for the merchant, the merchant ihall have them : fo if the 
faftor had fold for payment at a future day, the merchant (hall 
have the money. 

As where the plaintiiF, living in Ireland^ employed B. in London Garret v.Cul- 
to fell goods for him: A fold them to J. S. ; the plaintiff at the time b^j* n. P°4i. 
was ignorant to whom they were fold; and«/.S.was ignorant whofe M«dib 
property they were; B, became a bankrupt, and/. 5 paid the money 
to the defendants, his aihgnees : the plaintiff brought an aftion for 
the money againft the a(Iignees, and recovered ; for though it was 
agreed, that a payment by J.S. xoB, was a difcharge for him againft 
the plaintiff his principal, yet the debt was not in law to him, but to 
plaintiff whofe goods were fold ; and therefore was not affigned to 
the defendants under the general adignment of all their debts, but 
remained due to A. as it was before ; fo that being paid to the 
defendants who had no right to it, it was a payment under a 
miftake, and fo was recoverable from them. 

And where the faftor had a del credere commi(&on, the fame £< pte Mttr 
point was decided by the chancellor. 4*«.^**^ ^ 

« And the cafe is the fame of goods which the bankrupt has 
<< in his poffeffion, as executor or adminifirator^ for the ftatute 
$^ does not extend to thefe." 

For where one Marfb died pofTeffed of about aoool. and fome Expart«Maifli 
plate, leaving a widow and children, the widow married a ^^^^^^^^ 
man who became a bankrupt : the queftioii was, Whether the 
affignees of the fecond hu(band were entitled to the plate which 
had been left in the poffedion of the bankrupt ? Lord Hard*wicke 
fiudi That it certainly was not in the ftatute \ becaufe the admi« 

' 7 niftratrix 
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biftratrix had them fn atiHr droits and the hufband cohid hate 
them in no better rights and therefore thef couid not belong to 
his eftate. 

So where the wife of a bankrupt had adminiftered to her 
father, and become pofTefied as adminidratrix of his effe£ls, to 
which ihe and infant brothers and fifters were entitled, and the 
hufband had continued the buiinefs of the father for their benefit^ 
held that that was not fuch a poiTeffion of the goods as fhall be 
deemed an ordering and difpontioh within the ftatute 21 Jac. 

7* << So that the criterion of what pofleflion fhall fubje£l the 

goods of others in a trader's poflefhon to his bankruptcy, is the 
^ exertion of any a£l of ownerfliip unconne£^ed with any tir« 

coinftances of doubtful property, or the appearing to have fuch 
«' I^^wetmnd right/' 

Therrf^e^ wnere a bankrupt was left in pofleflion of his honfe 
and goods by^ins^aiGgnees, after obtaining hie certificate, fir tht 
purf^t ^ colleBing his:Mij^ and during tha.t time traded for him* 
felf, it was ajdudged, That ^diis was not fuch a pofleffion as 
fliould fubjed them to b^ taken by the ailignees under a fecond 
commiflion. 

So where in trorer by the plaintiff as truftee for the wife of 
the bankrupt, the cafe was. That on the inter-marriage of the wife, 
by deed made previous to her marriage, all the wife's ftock in 
trade as a milliner, book-debts, and other effects of the wife, were 
afllgned to the plaintiff in truft for her feparate ufe ; there was 
no fchedule, but an inventory of the furniture ; at that time, 
and for fome time after the marriage, fiie carried on bufinefs at 
a houfe apart from her hufband, in Welbeclt-Jireet^ but fome time 
after, (he removed to his houfe in Marfhotie^ftnety where he was 
a linen-draper ; and carried on her bufinefs in a feparate apart^ 
ment : it appeared that tlie hufband paid the rent of the houfe 
and had been at the expence of fitting up the fhop, but there was 
contradi^ry evidence as to the manner of the wife's carrying on 
her bufinefs, whether for her own feparate ufe or not. The jbrr 
found that it was not carried on feparately, and found a verdicb 
for the defendant for the flock in trade \ but for the plaintiff for 
the furniture: it was moi^^ to iet afide the verdi£t as to the 
furniture, as being, a poffefTion under flat, of Jac* i but the 
Court refufed it, oiey ^ilig of opinhHi, Thatthei^ was not fuch 
tn order and dlfpcfttion by the confcnt oithe true owner ^ as was witbia 
the flatute ;. that the truftee wlis th^' legal owner, and he gscvt 
no confent for fuch porpofe; and the strife's pofleflion, in the 
manner pi;oved at the trial, was no evidence of fraud, for fte 
was the agent of tfhe truitee : an objection was made on ^\ 
part of tne defendant, that there was no fchedule when die deed 
was made ; but the Court held, That there \i'as nothing in tha 
obje£lion« . 

« And by no agreement between the parties fhall the efifeft 
*f of the flatute be defeated, for notwithflanding fiich, if the 
«« bankrupt has the power of difpofition of the property, it fhall' 
•< belong to the affignees. 
" ' Therefor* 
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Therefore where timber was fold to a trader, with a proTifo that Holrcji et tt 
in cafe of bankruptcy the rendor might retake it, fuch a condition r.OwynMf 
was adjudged to be Toid under 2< Joe. i, c. 1 8. $ 1 1« if the bank* Ttunton't Re|^ 
rupt had the difpofition of it : and that it belonged to the aiEgnees. '76* 

2. Thefe are cafes in which the bankrupt is in pofleflion of 
goods at the tirtie he becomes a bankrupt^ and which are recover- 
able under the circumftances now mentioned i but goods of 
which he has not the pofleflion, if they have got into the hands of 
others after an aA of bankruptcy comnvitted, are in like manner 
recoverable in this aAion. i. For the aflignment of the bank- Monk T.Mor»iii, 
rupt*s property has a relation to the zGt of bankruptcy, and the "^•"*-*>** 
aiBgnees ftand in the bankrupt's place from that time ; that is, 
the property is in them from that time, and they may maintain 
trover tor all goods of the bankrupt of which others have ob« 
tained pofleflion from that period. 

** And it makes no difl^rence whether the property fvas in 
<< England or elfewhere^ for it all belongs to the aOignees, and is 
** by them recoverable/' 

For where the defendants were conflderable creditors of the Hunter v. Potfi% 
bankrupt, and refided in England ^t t)ie time of the bankruptcy; 4T.Rep.18ft. 
upon the ifiuing of the commifllon, tiey hmwing of its ijfuing fent hiI^JSt"' 
out an order to their attomies in Rlwdt I/land in Americay to attach % r bUcIl. 40%^ 
property of the bankrupt's there ; the attachments were made ^ P* 
there, and the proceeds, amounting to 496L, remitted to the 
defendants in England ; to recover which the adiion was- brought : ^ 
it was refolved, That by the bankruptcy the whole property of 
the bankrupt vefted in the adignees, and that therefore it could 
not be attached by any creditor in England / atid that whatever 
he received under* fuch attachment, he was liable to be called upon 
to refund to the aflignees. 

. But the per/on abroad who has fo had the banhrupfs property reco-* Lt Chevalter , 
\ered from him^ is not, on his coming to England^ ItabU to tit i^l^^fvio. 
uffignees ; for havl g parted with it under the coercion of a court 
Qi competent jurifdi^on, that fliall juftiff him in law. 

a. ** Where the aflignment of the.gocds is itfelf an ad of 
M bankruptcy, and fo the gpods afflgned are recoverable in this 
^f a£lion, has already been n^ientiohed; where an a&of bank* 
<f xuptcy has ^been committed, and any perfon obtains pofieifion 
^ of them afttrw0rdi hy any meaiu, they are in likte manner 
*; recoverable." ' 

, As where the bankrupt had been arrefted on the ad of May^ Coppentfalt n 
and on the 4th was cliarged in execution: on the 17th of ^"^'s*"? 
nftme ^ fieri fadoi iflued againit him to the defendant the (heriff, * **''* *^ 
who on the 26th levied the money : on the 5th of Juh the com- 
mii&on was taken out on the a^^ ot bankruptcy of lying m gaol two 
iponths, after which the (herifFretumed 7f»/Z0 bona^ and the return 
was adjudged to be good ; for by the relation the property was in 
the aflignees from the ad of Mi^y* 

So where the defendants, who werp (heriffs of London^ had Coqpfrr.Chittf 
feiz€d thfe aoods of the bankrupt, after an aft of bankruptcy "jJi^**^^^* 
committed, but before a commiflion had been fued out \ but be- % Black Rta. 

I * fore^i-sTST^ 
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fore a faie» a eommtflion had baen fved out, and an* affignment 
made, notwitfaftanding which the defendants fold them; they 
were held to be liable to trover. 

Or the a&ion may be maintained againft the plainti^ who foed 
out the execution as well as againft the fhertff, if he can be proved 
a party to the converfion by giving bond to fecure the iheriff, and 
fo making the zSt his own. 

But to this there are two exceptions : 

I. Where an fxKMt ijfued en aJiatuU^ and the conufor became 
bankrupt after the execution ot the extent, but hefon the libe* 
rate ; in trover by the aflignees againft the defendant, who had 
• got pofleffion under the liberate, the Court held. That the pro* 
perty was dtvefted out of the bankrupt by the extent, and that 
the goods were therefore not affignable. Note^ The extent was of 
the 2ift of OSiober^ the a£^ of bankruptcy was on the 3d of No^^ 
vemkr^ the liberate was fued out on the 6th, and the commiffion 
iflued the 8th of the fame month. 

a. The fecond exception is in the ca/e of the ertnvn^ for the 
king is not bound by any of the ftatutes of bankruptcy, he 
not being named in them \ fo that he is not afFe&ed by the 
relation, but only by the aSiual affignmentf which changes the 
property. 

As where the bankrupt was indebted to the king at colleShr rf 
the land'topt for the precind of Aldgatey and the commiiEoners of 
the land-tax ifiued their warrant znd/eized bis effeEls after an aH 
rf bankruptcy committed: but the goods were not taken away 
till after the affignment under the commiftion ; it was held, That 
the goods being in the hands of the crown from the time of 
die teizure, were not affe Aed by the a£l of bankruptcy which pre- 
ceded it. 

So where one Edward Lewis was indebted to the king by 
bond| dated the 3d of Matchf iq Car. a., an extent ifTued upon 
that bond tefted the fame day with the date of the affignment under a 
commiffion of bankruptcy againft Lewis s when it was held, That 
the extent mould be preferred. 

And where it is enabled by ftat. 8 Ann. c. 19. *<That all can* 
<* d/es^ and all the materials for making them, fhould hefubjeBio 
** the debts and duties to the crown y and alJ penalties and forfeitures 
*< for the fame :^ it was adjudged. That where a candlemaker. was 
«< in debt for the fingle duties, and became a bankrupt, and after 
the affignrndtt was convidied in the double duties, tliat this was 
a lien on the candles, utenfils, kstc. in the hands of the ailignees, 
and might be taken from them under the ftatute, notwithftanding 
the affignment ^ for the affiraees are the reprefcntatives of the 
bankrupt, and they are liable to every equity that would afie£k 
him. 

Therefore where an extent iflues, it fliall always be tefled of 
the true day it iffiseSf and (hall not be antedated fo as to over-reach 
any mefne aiEgnments. 

How far the crown is entitled to a preference by extent againft a 
fubjedy depends upon ftat* 33 H, 8« c» 39« 1 by wAkhitis enacted, 

« That 



1 



TftOVEH. 8 1 

** ^ihak it iHj (uit be commences or talent or procefi awarded 
^< for the king, diat die king's fuit fliail be preferred^ and that he 
^' (hall have the firft execution againft any perfon for his debts, 
*< Ji always tie Jdn^s fuit bi taken and ccnMuncedy orpr§cefs awarded 
•* fir tbejind iebtat the fuit of the king, before tie Judgment given fir 
^ ttefaidatierperfiny 

Uiuler this ftatute it has been held, 

^ That if execution upon a judgment ifTues agafaift the goods 
*< of the king's debtor, under which the goods are taken, 
** and afterwards an extent ifiues that thofe goods cannot be taken 
« tinder the extent.** 

As in this cafe, where the plaintiff, in Sa/fer term 17 Geo. 3., Uppotar. 
recovered a judgment in the King^s Bend againft one Thomas ^^^J*T[* 
Cawh and on the i6th^f jlfrii fued out zfifa., a Utratrant of r^^^T**"^'* 
which was on the i8th delivered to an officer of the iheriff of DtyKU,' 
Bunjf who on the fame day took the goods in execution : on the ^ '^ ^^ 4^- 
14th of April an extent iffued, and was delivered to the Iheriff be^ ' 
fore (ale at the .plaintiff's execution, and the (heriff returned nulla ' 

iona on the plaintiff^fr writ : on an adipn being brought for the 
fille return, die Court held, That by taking the goods under the 
phindff*s execution, that they were bound, and the extent could 
liot prevail. 

3* How far in the ca(e of partners die aQs of one (halt be 
afibded by the bankruptcy of the other in the difpofal of the 
bankrupt effeds, vid*. Fofc. v. Hanhurj^ fojl. 

a. OF TROVEk, WITH REFERENCE TO THE 

PERSON. 

Under this head t (hall confider, ift, by whom this adion 
JBiay be maintamed : ad, Againft Whom it lies. 

i. Bt WrtOM TROVER. MAT BE MAINTAINED. 

X. " Foffefjion alone gives a fufficient title to maintain this 
«« a&ion againft all perfons, except againft the owner/* 

As where a perfonyi^ any tbing% this gives him fuch a property Armone«, 
as will enable iiim to maintain this aftion againft any perfon who DeUmifie, 
takes it from him, except the rightful owner. * tra.505. 

So where Sir Thomas Palmer^ feifed of a wood, fold doo cord of B^Oet ▼. 
the timber of it to one Cornfird and his affigns, to be taken b% the ^"y"^- 
affigftmeniofSix Thomas Palmer ; and Cornford affrgned his right to ^Cas^k!"' 
the plaintiff: Sir Thomas afterward fold 400Q cord of timber of the a. c. 
famewood to the defendant, to he taken at the defendants eUStiont the - 
600 cord of wood was marked out by Sir Thomas to the plaintiff, 
who cut it, and the defendant took it away 5 on which the plaintiff 
brougjbt trover and recovered, for though the defendant had a - 
right of 4000 cord of wood to be taken in any part of the wood^ 
yet the plaintiff having cut, and got poffitflion of the wood, had 
thereby a g<^ and mfficient title. 

So where the plainttii^ claiming a right of common, had cut Rackham v. 
fix load of rufhes which, grew thereon, and the defendant deny- ^^^^Jt 
ing the plaintiff's right, had taken and carried them away 5 the ^ 
plaintiff recovered m tioveif for them ; for though tlie right of 
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comman might be doubtful) yet haying by poffeSxm obtaiifed 
a fpecial property in them, he could well nuuntain an a&ion againft 
a ftranger* 

« But a^ual pofleflion is fwt neceffarj to maintain this adion.** 

For where in eje£lment for a mine, it was offered in eri^ 
dence in proof of pofieflioni that the lefibr of the plaintiff had 
had a verdifl in trover for a parcel of lead dug out of the mine, 
it was held tfot to be fufficient proof of pt^ffion, as trover 
might be maintained without pofleflion. 

<< For a right of pojfeffion is fufficient." 

As where A. being indebted to tlie plaintiff, and the de« 
fendant to A.y and it was agreed between them that the defendant 
ihould deliver goods to die plaintiff in fatisfa&ion oiAJs debt, 
the defendant did not do fo, but converted them to his own ufe ; 
it was held, that the plaintiff might maintain trover, thaugk be 
never had had poffejJioH of the goodu 

«< The poffefiion here fpoken of is a right of prefent poffeflion> 
<< for if the right of pofleffion is to be preceded by any thing to 
*< be done, the aftion of trover will not lie.'' 

In trover for a quantity of ftarch fold by the defendant to the 
bankrupt, and then lying at the bull-porter's warehoufe, the 
defendant gave an order on the bull-porter in thefe worJs : 
^< Pleafe to weigh and deliver to Meffrs. Wtdtaee^xki Howes all 
my ftarch (" under this order, part was delivered and part remained 
undelivered, when Wallace and Howes became bankrupts, and then 
the defendant refufed to deliver the remainder, trover was brought 
by the affigneds ; it was adjudged. That no property vefted in the 
vendees until ^<^Jlarch was weighed^ that was neceffary to give a 
title ta the quantity, and which not having been done, for want of. 
any cohnplete right of property vefting in the plaintiff, the aftion 
could not be fupported. 

« But if aparty has neither the a£):ual poffeflion, nor right of 
** a£lual potleflion, trover will not lie.*' 

For where the plaihtiff, who Was the landlord of an houfe, which 
with the furniture he had bought of the former proprietor, a 
Mr. Borrett^ and had let it ready furnifhed to a Mr. Bifcoe ; the 
furniture was taken in execution by the defendant, who was 
(heriff of Kent^ on a judghient againft Borrett Ae former 
bwner, from whom the plaintiff had purchafed : it was adjudged. 
That as the plaintiff had let the furniture for a time, which was 
then unexpired, fo that he had not then a right of poffeflion, 
that he could not then maintain the aAion. 

2. *^ But to fupport this a£lion, property^ either adual or fpe-' 
cial, in the plaintiff is effentially neceffary.'* 

For where the plaintiff had ordered a tradefman to fend goods by an 
hodman, and the tradefman fent the good3 by a porter to the houfe 
where the hoyman refided when in town ; bur he not being thefe, 
the porter left the goods with tie landlord of the houfey and the goods^ 
were loft \ it was held. That the plaintiff' could liot have trover 
for the goods ; for the property never ve/ted in hinifor want of de^ 
Hveryy but ftill remained in the tradefman : though it had been 
otherwife, had the delivery been to the fervant of the hoyman 
or one employed by him to receive goods } for a delhrerv to 

them 



tROVfiR. 83 

thtth would have vefted the property ia the plaintiff. Ante^ 
fit. 14. 

So where the plaintifF had exchailged an horfe with the de- Poww ▼. Wella, 
fendant, and given pofleffion of it,-it was held, That though the Cowp. 819. 
exchange might have been unfair in the warranty, y^t that trover * ^^* ' 
would not lie for it, for tke pr§perty was gone out of the plaintiff 
by the exchange. 

So wlitrt goods were condemned in the Exchequer j and proclaimed Ekins ▼.Smith, 
as forfeited, it was adjudged, That the property was thereby fo ^^^^^^^ 
altered f that neither trefpals nor trover would lie againft the per- "^ »2^ * 
fon who had feized them. 

*< And a parol gift of goods, without fome aft of delivery, will 
** not transfer a property." 

For where the plaintiff's inteftate lodged at the defendant's Smith v. Smitb, 
houfe, and' had furniture and plate there, and was proved to » Sua. 955. 
have faid, that whatever he brought into thofe lodgings he would 
never take away, but give to the defendant's wife : and now upon 
trover for thefe things, it was ruled at iV^ Prius by the Chief 
Juftice, That a parol gift without fome aft of delivery, would not 
alter the property, and that fuch ah aft was neceflary to eftablifh 
a donatio nwrtis caufa. It then became a queilioh, if there had 
been any delivery ? and to prove one, the defendant fhewed, 
that the inteftate when he left town, ufed to leave the key of his 
room^ with the defendant ; and this was ruled to be fufficient, 
and the defendant had a verdift. 

I. <* But an abfidute property is not neceflary, as a peHbn having 
w zfpecial property may maintain the aftion." 

As where the goods are feized by the fkeriff under afi.fa. the WiHaihim 
flieriff'may maintain this aftion againft any perfon for taking and v-Snow, 
converting them to his own ufe. ' ^'^^ *^^* 

So a carrier may maintain trover for goods entrufted to him i Mod. 31. 
to carry, which have been taken out of his pofleffion. 

So if an houfe let for years be blown down, the leffee may Per Powell, 
have trover for the timber, though the property be in the r^- Middl.Circ. 
verfioner. BuU.^.P.33. 

So ihe lord of a manor whofnzes an efhray or wrdi, may, before Sir Wm. 
the vear and day expired^ have trover for it againft a ftranger, for ^J^"jJJ^* ^^* 
he has a pofleffion tliat may become a property. Buiier N.P.33, 

So an uncertificated bankrupt has a right to goods acquired by Webb t. Fox*, 
him fince his bankruptcy againft all the world but his aflignees ; 7 T. Rep. 391. 
and may maintain trover againft a ftranger. 

So where an order for delivery of goods has been given to an Fowler v. Dunn, 
uncertificated bankrupt, a payment of a debt acquired fubfequenf* ^<^^* P^U-44. 
to his bankruptcy, he may maintain trover. 

3. It was formerly the opinion, That executors could not main- EViMbeth 
tain this aftion {Savill, 133) ; but it is now fettled that they may RXna*,vf 
have this aftion j/tr a converfion of goods in the lifetime of their tef ifabel Counttft 
tat^rsy by die equity of ftat. 4 kd.'x. as well as^or a converfion in of Rutland, 

their OW^ times. ^ ^ ^ • CraEll..377. 

Under diis head it has been refolved, 

I. That if&e mnfe is executrix^ the hufband may join in the SmlSSSdc, 
nAion ; for the pofleflton of the wife, as executrix, is the pof« stylo »4t. 
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TROVER. . 

fe£Bon of the kuiband^ aad the damtgea ncof ered auiy concern 
them both. 

^. If the httlband derifes away jewels, or fuch thlflga aa axe 
paraphernalia tq the wife, fhe cannot hold them ; but they we 
recorerable by the hulband's executor from her. But if the huf* 
band dies kaeftate^ or by nvilldoes not ii^fi rfih^jiwdf^ &c« ibe 
Ihall have them. 

4. An admimfiralor may maimam this a£tion for the taking of 
the goods of the inteftate by one hrforg the Utters •/ Mtmimfiratwm 
granted r for the letters of adxnimftration rdate to the ^th of 
the inteftate. 

So he maj ibra iaUng m tie lifetime rf tie tefiafer^ 

Under this head it has been decided, 

I. That an executor ie/on tmt is kable to diia aClioa ait the fuiC 
of the adminiftrator. 

And though in fuch a£Hoii it appeared that the goods for which 
thea&ion was brought had been taken inexecutionj ufon a judg- 
ment obtained a^^unft the defendant as executor ii fin tort by a 
creditor of the mteftate, yet it was held to be no mcharge ; for 
men fliould be difcouraged from meddling with inteftate eftates z 
thoueh this had been a good diichavge agedn/l another creditor wh% 
fued him in the iame right. 

So a delivery of goods which belonged to likt teftatov to % 
creditor in fa^aAion of his debt, bf ttw teftafior's widow after 
her hu{band*s d)eath, was adj^udged to be badt iie having no lawful 
authority : though attempted to be fupportedf on the ground that 
ttxt had thereby made herielf executor defimtort^ and fo had a rights 
by deUrery of them kmfide to give a property to the creditor. 

X. If an adminiftratira has been granted to anyperibn, and the adi^ 
miniftration is afterwards repeated, and adminiftration granted !» 
another, the firft adminiftrator ihall not be liable in this adion for 
the goods which he difpofed of f but al^ difpofitiras bv him made 
flull be valid. 

3. It was heUby two luftices in this cafe againft Aft, That' 
where a perifon, before amnmiftration gjiunted to him, permitted 
a peribn to take the goods of the tnteftile, that Ais afieot (boiM 
bur him in an action of tmMi (^ thefb goods brought after ad* 
miniftration granted.. 

5. Baetou and feme may join in this aftioQ for goods which 
were the property of the wife before marriage and which gOfds 
€am^ totne handoof the defendant before marnage^ though t^^ 
have been converted after} for thiHtth the converfion is t$t 
ground of the adion^ and therefore t£ehu{band may fue alone^ 
yet the inception of ^e caufe of action was in- the wife» by the 
ttover before marriage. 

2. AGAINST WHOM THIS STCTIOS MeT BB MAnfTllWIS 

' V. «f The owner of goo4s may maint^ ^ovjer for them a^^nfl: 

any perfon into whofe hands they «py have' fallen* thou^ the 

perfon in whofe poflefiion they are tound may have honeftly 

obtained it, provided it was not hjfilt itf^ market evoft^ ^ ^ 

H ether fair transfer!^ 
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As where the plaintiff leftjavjueh fialed tip with hh hanker for Hanop v. 
frfe cttftodj onjji and the banker broke open the feal and pawned ^SJTf ' « 
the jewels to the defendant, the plaintiff brought troVer for them ; ^ srn. 1x87. 
when it was adjudged^ ift. That the banker being a mere bailee s.c. 
for fafe cuftody, had no authority to open the bag $ and by fo 
doing was a trefpaffer : ad. That the defendant could obtain po 
property in the jewels, except by a fale in market overt : 3d, That 
pawning was no fale in market overty and therefore that the pro* 
perty ftill remained in the owner ; (the plaintiff,) who might well 
maintain this a£iion to recover them. 

So where the plaintiff gare lottery-tickets to a goldfmith to re- Por^^.Hofkiai, 
ceive the money ibr him, and the goldfmith having before given Salk.z8j. 
to the defendant a note to deliver to him, fo many lo^ery-ticketSy 
delivered to him the tickets he had received from the plaintiff; it 
was adjudged. That this was not fuch a transfer as changed 
the property, but that the plaintiff might maintain trover for them# 

So where in trover for a horfe, it appeared that he had been f^J^^A 
Aolen from the plaintiff by one P., who had fold him to the de- 
fendant, under the name of LjJUr^ in market overty and the 
affumed name of L;ifter was entered in the toll-book ; it was ad* 
jiideed by the Court, That this heing byafalfename^ was not fuch 
a fale as fliouU alter the property. 

; ^ But where there has been a fair and regular transfer of the 
^ thmg in queftionj thisaAion wdl not lie." 

As where a bank-bill, payable to A. or bearer, was loft by A. Anon. 
and found by a ftranger, wno transferred it to the defendant ; it x SaUuzaf^ 
was held, Tnat though A* might have trover againft the ftranger» 
yet that it would not lie againft the defendant, who by the fair 
courfe of trade had detained a property in iL Vide JIf c7Ar v^ 
Race^ ante^ Chap, of Affumpfit* 

2. « When the taking of the goods has been tortious , proof of an 
^ a£kaai converfion to the part fs own ufe is not neceffary to main* 
'< tain this a^ion.** 

As in the cafe of goods feized hj cuflom-houfe Mcers nvhich are not Tiokl«r 9.' 
liable to duties^ as the wearing apparel and neceffaries of paffengers Poole, 
on board (hips j for thefe trover will lie againft the cuftom-houfe ^ ^^' 'f ^ 
ciEcers who may have feized them, thou^rh the goods are lodged in s.c* * 
his majeff scores ^ and fo are not converted to thiufe of the defendant ChifunaB v. 

the officer. • '^ t&l!lu943. 

So where the plaintiff's goods were taken sis a diftrefs by the shitwlai ▼! 
defendant, claiming as affignee of the plaintiil^s landlord, under Bbnchard, 
a bankruptcy, but which comniiiFion could ftbt be fupported, ^ ^-^^IP'*^ 
and the plaintiff paid a fum of money to have the goods reftored ; 
it was adjudged, ift, That though the taking them was as a 
diftrefs and in the cbaraAer of ailignee, not tortioxifly for the 
party's own ufe, thut it was a fufficient taking to fupport tiie a£^ion) 
and a<lly. That the receiving money from the plaintiff in order to 
have them returned, was a lufficient converfion. 

** So trovet wiU lie againft a fervant for goods which he has e| 
M wrongfully obtained, though thej have been converted to the ufe of 
" the maferr P kiw AC 

Fo^ where Hu^es^ th«e bankrupt, was po'feffed of the goods ^f^nJJiiij, 
lor whkh the aaion ¥r«is brought ou'the aad of Septemb^i on v.&mkh, 

C 3 which xWiii'.j». 
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Dvhich day he became a bankrupt : on the 23d of September the 
defendant Smithy who was fervant and rider to Mr. Garrawayj to 
whom the bankrupt was confiderably indebted^ went to the fliop- 
to get the money, which was fliut up ; but the bankrupt delivered 
to him the goods in queftion, and he gave a receipt for them in his 
mailer's name and fold them for his own ufe : it was obje£led> 
That the a£lion would not lie) the converfion being to the tnafier'/ 
ufe : hu.t per Cur. The point is. Whether the defendant is not 
a wrong-doer ? if he is, no authority he could derive from jiis 
mafler could excufe him. The bankrupt had no right to deliver 
the goods to Smith, nor Smiti to difpofe of them ; and the gift of 
the adlion of trover is the difpofal and converfion of the goods 
of another wrongfully. 

<5 But where the taking has not been tartiousy there mud be fome 
** evidence of a converjion!^ 
KofsT.JohnCbn As where trover was brought againft the defendants as whar- 
5 Burr. 4825. finger^ to nvliom certain goods of the plaintiff had been deliveredy 
' and which they had not delivered to the owner. ' The goods weit 

loft or ftolen out of the defendant's pofleflion. The plaintiff, be- 
fore the commencement of tlie adion, demanded the goods and 
tendered the wharfage ; the goods not being delivered, he brought 
this a&ion for them, when it was held, Tliat for goods ftolen or 
loft out of the wharfinger^s pofleflion, this adion would not lie \ 
for to maintain trover, an injurious converfion ought to be provedi 
and that a bare nofi^delivery was not fufficient, as this might have 
been a mere omiffion, for which the remedy fliould be an a^oh oh 
thecafey not trover, which fuppofesan a£lual wrong. 
youllr. But where a carrier was intrufted with goods to carry, and by 

J^"i^c*f N p "^^^^'^^ delivered them to a wrong perfon, .it was ruled By JjxA, 
^^ . • • Xenyorty that trover was maintainable againft him. 

Anon. AHter if the carrier had loft the goods by negligence. 

Saik. 655. « But jf Qne jTfjan is entrufted with the goods of another, cf»d 

*< puts thein into the poffeffion of a third perfony contrary to ordersy it 
f< is a converfion ; and trover may be maintained for them." 
Syfdsv.Hay, As where the plaintiff was owner of goods on board the de* 

4 T. ^ep:26a fendant's veflTel, then lying in the Thames y and be direBed the dSr- 
fetidant not to land the goods at the whatf at which the veffel lay : the 
defendant promifed not to do fo, but aJFtem^ard, apprehending that 
' the wharfinger had a lien for his fees on the goods, becaufe the 

yeflel was unloaded at the wharf,he delivered the goods tothe wharf- 
inger, who was ready to deliver them on psiyment of the fees* 
It wasobje^led, that tne a&ion ihouldbe cafe ror the mifdelivery^ 
and that trover would not lie, as the plaintiff'^s right to the goods 
was not denied; but it was adjudged. That though the right was 
fo admitted, that a charge was brought on the plaintifl^ for the 
fees ; and die goods being delivered againft the , owners orders^ 
and no right being ihewn to the wharfage as fet up^ that it was 
a converfion, and the aftion maintainable. 

<< It is not neceflary to fupport this zQlon that the owner (hould 
5< be abfolutely deprived of his goods by the converfion of him who 
« has had pofleffion of them \ for damages are recoverable in this 
<< a£^ion for zny partial comterfion or t^er of the goods of another 
«< by the owner, after he has recovered poflefEon of thc^pt/^ 

As 
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As wliere ^ carrier took part of the liquor out of a veflel which RkhanUonT. 
lie was employed to carry, and filled it up with water ; it was Atkinfon, 
adjudged to be a converfion of the whole, and the plaintiff re- * ^^S7^' 
covered accordingly. 

So if a man taxes piy horfe, aiid rides himi and afterwards de-. Per Popham, 
livers him to me, yet I may maintain trover againft him j for the GoWft- 155- 
riding is a converfion, and the redelivery will only go in miti- * **^'* *'* 
gadon of damages. 

4. •* Wherever the law has given a lien upon any goods or other 
'< things of value, Aere the retaining of them fliall not fubjeft the , 
«.« pcrfon to an aftion of trover.^ 

I. This dodrine in favour of liens, the. courts of late years P«rLordMii» 
have much leaned to, for the convenience of trade ; allowing it, **^» 
firft, Where there is an expre/s contra^ to that effeEl / and fecondly, ^ ""* 
Where it is impVud^ either from the ufage of the trade or the matw- 
ner tf dealing between the parties* 

It muft be.however obferved, that to give a lien on goods, they !^*^^j^^* 
muft have come legitimately to the hands of the perfon who claims ^ camrfh la. 
the lien, for if he has got poiTeflion by mifreprcfentation or fraud^ 
he cannot claim that hen which he might otherwife have. 

As, I. Afa3or has a lien upon goods configned to him, not Knitter r. 
merely for what is due for thofe goods, but for the balance of a Wijcoi, 
general aeanmty and for which he may retain them. So he has a * B""-93^' 
Ken on the money in the hands of the buyer. Goodwin, 

And fo in this cafe^ where the principal gave notice to his fac- Co\irp. ijx. 
tor, of his intention to conCgn a (hip to him for fale, and in con- Haramaid 
fequence drew bills on him, which he accepted, and thp principal Jg^ft^ ^i^^ 
died, and the executors dire£ied the captain to follow his fornier 
orders, who thereupon delivered the (hip to the faftor, who fold 
her ; it was adjudged, that the faftor had a lien for all advances 
made on account of the (hip and on the bills accepted tliough not 
paid. 

^ But a fafilor has no lien on goods, unleft^they come into his 
^* aAual poffellion. 

For where a fador had accepted bills drawn on him on the faith Kialock r. 
of intended confignments to be made to him, but before the con- ^!?L - 
(ignment arrived, the fador had (lopped payment, and become a ^ ' •?• 7 3» 
bankrupt ; it was determined. That there being no a£lual delivery 
of the goods before the bankruptcy, that there was no lien, and 
that the confignor might (lop them in tran/itu. 

And though, in this cafe, goods had been configned to a fa£lor poxcnft v. 
by a trader, and thefaBor knew the trader was in infolvent circum" Devonlhire. 
fiances^ but he, neverthelefs, advanced him money on the credit * S?'^^*' 
of the goods; it was adjudged. That he was entitled to a lien * • ^* '^^" 
againft them for the money he had advanced, and (houldhold them 
agatfift the affienees of the confignor. 

But where the principal had committed zfecret aB of bankruptcy^ Cooelaml v. 
when he configned the goods to his fa£lor, who had accepted Sccm, 
bills on the faith of the confignments,it was neverthelefs held, that ^ ^* ^^^ '^^ 
the proceeds (hould belong to the aflignees of the confignor. Jourdun ecaL • 

And fo bankers have a lien on bills or notes paid into their Afl: of Lefenrt, 
h^ufet for the balance of a general account, £fp.^CarK p. 

Q 4 With wT 
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With refyeEt to the mode by which bankers become etitided to 
bills of exchange paid into their handsj there is this diftinfti^n 
to be obfenred : Every man who pays bills not then due into his 
banker's, places them there as in the hands of his agent, to obr 
tain payment* If the banker difcouflts the bili| or advances mo^ 
ney on it, he acquires the entire property m it, qx h^s a lien on i^ 
pro tanto for his advance : there is a difierence between London 
and Country bankers in .fome refpe£is. The Jjondon banker, if 
overdrawn, has a lien on the bill, though not indorfed: but the 
Country banker who takes the bill indorfed, if his account is 
overdrawn, has not only a \vNi on the bill, but may fue as in-? 
dorfer : but neither have any lien iipon the bill, unlels the accoun( 
is overdrawn, (pei^ liord Elknhroughy 9 Eafi^ 14.) \ and thereforei 
where bills were fo paid into a Country banker's, though credited 
to the cuftomer as cafh, yet the baUnce being in GUes v. Perkiar^ 
in favour of the cuftonier, he recovered them of the banker's 
aflignees. 

So has a wharfinger on goods brought to his wharf* 

So were dyers in this cafe held to have a lien, for a general 
balance. Vid. infra^ Green y. Farmer. 

2. ** In the cafe of manufaSlurers^ the lien which they have 
<< againft the goods entrufted to them to manufacture, is not a 
<< general one, but confined to the work done to the goods them/elves^ 
^< unlcfs the exprefs ufage of the trade is proved to the contrary.** 

As where the bankrupt was a flourrfaflor, and had employed 
the petitioner, who was a miller i and he having always a large 
quantity of com in his hands, and a great number of facks, had|| 
relying on thefe as a Security, trufted the bankrupt very largely i 
and when he became bankrupt, he owed to the petitioner 28^. 
for grinding done before, and 16I. for grinding corn then in 
hand, which corn and facks the petitioner infi(^ed upon holding 
for his debt. But Lord Hardwicte held. That as the petitioner 
had ihewn no general cuftom for a lien, that it only depended oi| 
the bailmpnt proceeding from a delivery of gopds for a particular 
purpofe, wiftch could not be extended heyond the. nvork dime to tbo 
goods themfelves. 

3o that a manufacturer who takes in goods for a particular pur^ 
pofe (as to dye them) has a lien on themyor the work done to the 
goods themjilves ; but cannot retain them for a^j other demand agavifi 
the owners (fthegoot^r^ was held by the Qourt (f Kinf^s Bench in 
this cafe^ 

Yet, where the dyers in the neighbourhood of Masvhefier had 
publiihed refolutions, ^reed upon amongft thexn(elves at a pubUq 
meeting. That they wou)d not receive any more epods to be dyed^ 
(sTr. but on condition that they refpef^ively {hould have a Uenon 
thofe goods for their general balance \ the Court of ^in^^s ^ench 
held ^is to be good in law, and that any one, who after notice 
pf it delivers goods to any of thofe dyers, muft be taken to have 
aflented to thofe terms, and confequently cannot demand good^ 
io delivered without paying the bal^^^ ^^ ^ g^Qcca^ SttGOuat. 

Qtuere ergo as to the czfejhpra* 

f< JBut the u/a^e of tra^c will create ^^ gemrsU Ueu.*^ 
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Am wliereit W9ft pr^red to be the ufnge {otpMeieri to lend mo* Bxpttte j>et«i^ 
acy to dothieriy and the clothes left to be packed were confidered ^'^.^^^ 
^ apUgfy not only for the packing, but tor the ktin tf the m/mj pcwniniQ ▼« 
Hkimfit and here the baoknipty who was a clothier, having bor- Mathewi, 
lowed money on a note of hand fsom the petitioner, who was a ^ g||!^ 

Kker, hit 0$ a time nvbeu be had m JeaUngs with bim^ and the 
kmpt having afUmoards fent him cloth to pack, it was held. 
That he might retain the doth for the debt, as well as for the 
price of packing* 

Bat where by the uiage of trade a Jnanufa&urer had a lien, if 
Jie parts with the goods, he cannot ftop them in tran/itu af- 

f/ttW7XA%. 

Therefore where the bankrupt living in London, fent goods to ^ ^ ^' ^^T^^ 
die defendant, who was a fuller in Exeter $ upon which die latter, ' ' ^ 
by the cuftom, had a lien, and previous to his bankruptcy had 
Impped certain Mods oJF the bankrupt, according to his cnrder, for 
liOndon, but before the (hip's arrival he had become a bankrupt^ 
and the defendant flopped die goods in the Downs on board die 
ihqp^ it was adjudffed that he could not legally do fo, his lien be* 
Uig gon^ by the (hipping of them to the bankrupt's order. 

And in the cafes before citedi of bankers, wharfingers, &e» 
they were decided on that ground on evidence at N^ Prius. 

3* <^ In the cafe of pawns. The pawning, from the nature of 
^ .the tran(a£kipQ» creates of itfelf a Uen«'' 

And wheve a teftator had borrowed a fum of money upon jew* Ds«aiiibn^«j 
els, and aftetwaids bottowed three odier leveral fums, for each Pnc.Chaiic 
pf which he gave bis natey without taking any notice of the jewds, ^ y^ ^^ 
it was determined in Chancery, that the borrower's executors s. a 
ihould not redeem the jewels without paj^iM; the money due on qw>tii AtLs|^ 
the notes } for it muft be prefumed that me pawnee trufted to 
the pledge he had in his hands, by the money being lent fubfe- 
quent to the pawning, which excluded the prefumption of any 
truft to tibe p^rfon : out if the lojjjn had been prior to the pawning^ 
there had been no lien. 

** But though the z€t pt pawning creates a lien in favour of the 
f* pawnee, ve^ it- cannot give him a greater intereft in the thing 
^ pawned than |he pawner himfelf lud.^ 

Therefore where a tenant fir lifirf^e pawned it to a pawn- Hoanv.Pirkt, 
|m>ker and died, it was adjudged. That though the pawnbroker % T lUp. 376. 
hftd no notice ol the property the perfon pawning had in the thing, 
0iat he couM have no lien on the plate as againfi kirn in remainder. 

4* In the cafe oijhipsy if a per/on in Ensland repairs a /bipy he £x parte Shaqk, 
|ias no lien a«unft the body of the (hip (ov the repairs done to x Atk. 934. 
her : though for repairs dtme hejendfeaf the nH^er may hvpqthe* 
cate the (hip herfplL Fid. Chap, of Afiumpfir. 

So neither has the tnajter any Ken on xhst (hip fer any money wnkim f. 
expended by him in repairs on her in England^ or for money due Camachati, 
f|»r his own wages ^ for fuch contra^ are entirely perlbnal* ^^*^'' ^^* 

^ But where a perfba faves gpods out of a (hip. whid^ is in 
f* danger, he 0^1 hare a Kea on the goods Jhrfafoagt.^* 

As where the (hip took fire, and die de^ndants^ at die hazard Hartford ▼. 
^f their lives, fayed the goods -» it wi^ held by Chief JulUce Holt^ [^ULRtjok, 

that 31^8. 
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that in troTer for the goods, the defehdanti might give ih'en* 
dence, that they detained them till paid for the falvage. 

So the mafter of the (hip'haa been held to have a lien on the 
luggage of a paflenget, for his paflfMe money. 

5. jin innkeeper hath by law a right to detain an hprfe left with 
him till he is paid for his keeping ; for as he is by law compellable 
to receive a gueft and his hoife, fo he (hall have diis remedy. And 
though in this cafe the horfe had been brought to the inn by a 
ftranger> without the owner's knowledge, and was afterwards 
claimed by the owner, yet it was held, That the innkeeper might 
notwitbftanding keep Che horfe till p^id ; for fe by pretended ig- 
norance that his horfe was fent to an inn, might the owner defraud 
the innkeeper by getting his keeping for noming. 

So that to give this right of reuiner, it is not therefore necef- 
fary that the owner Jlnuld he a guejii for merely leaving his horfe 
at an inn gives this right of retainer till paid for his keeping to 
the innkeeper. 

But this power of retaining is only nvhiU the hwfe remmns in 
-the innkeeper^i pf^jj^ffi^ i for if he fufFers the horfe to be taken 
away, and the horfe is brought again to his inn, he cannot retain 
•him for the former 'demand. 

And this privilege of retainer is confined to innkeepers ; f or a 
IpoeryJlMe^keeper haa no fuch privilege to detain an Irorfe for his 
keeping; for it is allowed to innkeepers on the ground of thehr 
being obliged to receive guefts and their horfes ; but that is not 
the cafe of livery* ftableJ^eepers, who rely on the contraA. 

So the innkeeper cannot y?i? die horfe except in London^ where, 
by the cuftom, he may fell the horfe for his keeping ; and there- 
fore in this cafe, Ivhere an innkeeper had been in debt to an i»o* 
keeper at Glaftenhtsrj for the keeping of his horfes, and he feiaed 
and fold three of the carrier's horfes, the carrier recovered in diia 
a£liom 

So by the cuftoms oi London and Exeter y if an horfe at an inn 
eats out the price of his head, the innkeeper mav have a reafon« 
able appraifement of his value made by four 01 his neighbours, 
and take bim as his owny according to that valuation, for ms debt. 

6. So a carrier may detain goods entrufted to him to carry, 
till he is paid for their carriage. 

This lien is confined to the particular goods in queftion for 
which he has a lien ; but he has no lien tor a genend balance, 
though fuch may be given by agreement, or anfe out of a par* 
ticular notice which he nuy give ; but evidence of his having 
(topped goods for a general D^ance on particular occafiont wiU 
not eftfbliih his right to fuch a retainer for his general balance. 

Neidier will a few inftances of carriers having done fo, eftabliih 
a general lien, for it is a derogation of the common law, and 
muft be ftri6tly proved. 

But a carrier or warehoufeman has no lien on goods for book* 
ing or warehoufe*room when the goods are taken by the owner 
from the waggon, and have never been in the wardionfe. 

7. (< An attorney has a lien againft the pa|iers, He* of his di^t^ 
'< and may retain them ^11 paid |us bill of cofts." 

9ttt 
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But where a clerk in emri advanced money to a foHcitor to carry cm v. 
on a caufe, it was adjudged. That he could not obtain die client'g CocLerell, 

Eapers as a pledge for the money advanced by him to the folicitor, * ' ^'^ 
ut fliould have recourse to the folicitor himfelf% 

Where a deed refpe&ing real property was depofited as a fe- Richards ▼. 
curity for an annuity, it was nded by Lord Kenyan as implying ®?I^^ p p^ 
an intention to charge the real property, and to give the party a \^^' .P. Cat 
lien with whom it was depofited. . ' ' 

8. >< But where this r^ht of lien is admitted for the benefit, 
^ or by the ufage of the trade, it (hall be confined in its operation 
« to that only:' 

. Therefore where the owner of five cows put them to pafture CSupman ▼. 
with the defendant, and agreed to pay him lad. per week for ci^"ciir. ayr. 
each cow, and afterwards the owner fold them to the plaintiff; it 
Was adjudged, That the defendant could not juftify the detaining 
them yor their keepings but was put to his a&i<m againft the firlt 
owner. 

So if an horfe be diftrained to compel an appearance in the Lmtonv.Cook, 
hundred court \ after an appearance, the perfon who took the ^^ |^'p[ ^^^ 
horfe cannot juftify detaining him till paid for Us keeping. 

So where A. purchafed an intereft in a leafe, and the writings Anon, 
were left in the hands of an attorney to draw an aflignmenfe> * g*'*^"^"' 
which he did, and it was executed \ it was held. That he could 
|K>t refufe to deliver it up to A. till paid for it. 

So where the defendant paid the duty at the cuftom-houfe for Stone ▼. 
a parcel of goods, the property of the plaintiff, which had come ^^^^|. 
home in the fame fliip with other goods of the defendant's, it was 
held. That he fhould not retain die goods till paid what he had 
advanced for the duty \ for he might have his action for the money. . . 

This eafe of Stone v. Lingwood has been over-ruled by Lord 
Mansfield* Vide 4 Burr. aai8. 

So where in trover for a dog, the defendant juftified the detain* Binftead ▼. 
ing him, on the ground that the dog had ftrayed cafually to his f^n^n^ju. 
houfe, where he had kept him twenty weeks, and demanded the ^^ 
expence of his keeping ; on a cafe made. Whether the refufal 
amounted to a converfion? the defendant's couiifel declined to ar- 
gue it ; fo the poftea was ordered to the plaintiff. 

So where a quantity of timber, which had been placed in a Nicholfon r. 
dock on the river Thames ^ and the ropes had loofened, in confe- ^^iWiAe^xiA, 
quence of which the timber floated down the river, and was left 
by the tide on a towing-path at Wimbledon^ where it was found by 
the defendant, and conveyed into a place of fafety for the owner ; 
it was adjudged in this cafe. That the defendant could claim no 
Jien againft die timber for the expences of the carriage and re* 
moval, C9V. of it, but was bound to redeliver it to me owner, 
though ha might perhaps have an adion againft the owner for the 
expences io incurred for his benefit* 

^ And in general, no perfon can in any cafe retain where 
^ Aere is aj^ecial agreenunt to pay f, for then tne party benefited is 
<< perfonally liable." 

For where the defendant, who was a farrier, undertook to ^i^«>»»^' 
core the fhintiff's mare for ^ certain fum^ he performed the cur^, sa^ifka^. 

and %%4- 
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tnd then refufe j to deliver het up till paid ferher keeping andcore ; 

the plaintiff brought trover for the mare^ when it was adjndgedt 

that the defendant having made an agreement for a certain fum, that 

he muft fue on the agreement ; and had no right to retain the 

mare till he was paid. 

PttlmejiBait. p. «< In the cafe of brokers. It has been held» that if a broker 

^'a'^^N^^cS ** advances money and gives his acceptance on the credit of 

\l^ * ' ^< good^ lodged in his lunds, the owner cannot demand them 

<< without a niH indemnity : and that giving bis counter-acceptanoet 

<* or thofe df any other perfon, to the amount of thofe given 

<< by the broker, and becoming payable at the (ame time is not a 

«' fufficient indemnity in law," 

Spem V. In this cafe it was ruled by Lord Eldm U Nifi PriuSf That 

rE?*N. P.CaC w^^® ^y ^^ cuftom of trade, a perfon had a lien oo goods fora 

Ix. ^ ' * general balance, that he could hdd. them for his whole ^»"^?nit| 

though part was void by the ftatute of limitations. 
BoarintiiT.Sin, And if one having a lien upon goods, when they are demanded 
t Cmpb. 4za ^f \^^ claims to retain them on a diflferent ^ount, making no 

mention of a lien, trover may be maintained for them without evi- 
dence of a tender to the amount of the lien. 

For if there is a lien, the party on tendering the amount of the 
lien may maintain trover If the goods are refiiied to be delivered 
after fuch tender. 
Mtadr. 5. Trover wiU lie againft the nciafter for good^ nMcb wen Jt^ 

HammoDd, livered to tie Jervant* 

Jj^%f ^ But in fuch cafe it is not fufficient that the goods were de. 
8dk. 44Z. livered to the fervant, unlefs it appears that the goals came to tie 
I l.(LRa7in.7at. tands of tie mafier^ or unlefs the firvani noat ufuaily empkijed hj th§ 

maRer to receive the goods in tie mmj of the mafter^s trade •- as in 
this cafe, which was a pawn d^veredf to a pawnbroker's fervantp 
and which being loft^ the pawner recovered in trover againft die 
mafter. 
PjprkintT So trover will lie agaunft the fervani himfdf for 4ifpofing 

fvmr. taS. ^^ ^^ goods of another perfon, though to his mafter^s^ nfe, and 
^te iio. ' that whether he had authority from his mafter to do fo or not. 
->^ ^ 6. One tenant in common^ Joint tenant^ or partner in a chattel| 

HHies, ' cannot have trover againft ms companion ; for the pofleiSon of 

Saik. 19a one is the poffeffion of all. 

HoifidtyT. Therefore where the plaintiff was a member of an amicable 

CimieU; * fociety, and kept the box containing the fubfcription, which 
I T. Rep. 658. the defendant, who was alfo a member, took away f it was held, 

That they were tenants in common of the box, and fo that oAe 
could not maintain trover againft the other. 

<« But this is only in cafes where the property is equal $ fo that 
<^ the poffeffion of the one is the poffeffion of the otherk** 
WeftT. Par. ^^^ where there were two tenants in common of hmds, the 

more* •» Exoo, one infee^ the ether for years^ and the tenant in fee cut fShfeds^ which 
mrTurtoa, ^^ tenant for years converted to his own ufe ; it was held, That 
Bu£L N. P. 35. ^^ ^^^ might have trover for them, for they belonged entirelj 

to the inheritance. 
Co. Lhr. SCO. •. '* So if one tenant in coftimon d^hroft the thine held in com* 

f* inoni the other may have trover agaiaft him for it, foe 

•*that 
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«^ tkat it a UUit converfion to his 6wn ufe of what he had only 
« apart.^ 

As where one part-owner of a (hip took her and fent her on a BaraahBiloa 
▼oyage to the Weft Indies^ where flie was loft, and the other ^^^^ 
owners having brought an adion for it ; Lord King left it to Ae hu.i a c. 
jiuyj Whether, they being tenants in common of the fhip, this BuU.tCP.34* 
was not a deftruSion by the defendant ? and the jury found accor* 
dinglyy and the plaintiff recoyered. 

^ But though one tenant in common takes to himfelf the whole 
^ thing of wuch he is tenant in common with another, if it is to 
^ ufe it in the way in which it may be made ufeful and profitable 
<* to both, trover will not lie.'' 

As where by the cuftom of the Southern Whale FIfhery, if a fjf'^JS^i^ 
whale is ftruck by one fliip and taken by another they are tenants ^Twilauiui? 
in common ; one (hip taking the whale and cutting it up, and 
making it into oil, is not fuch a taking and comrerfibn as will 
entitle the other to maintain trover. < , 

But otherwife in the cafe ot partners in trade^ each has a power ^<» ▼• Hnkoyt 
fingly to difpofe of the ^hole partneribip efieSis, and even if one ^^^4^* 
of the partners becomes a bankrupt, yet every a& of the folvent 
partner without knowledge of the a^ of bankruptcy, as in making 
coofignments or fales of goods, iste. if done bonipdi and withput 
fraud, is good, fo that the afliences of the bankrupt partner 
cannot recover bj this action the goods fo difpofed €»f by the 
other \ neither, iz the folvent partner afterwards becomes himfelf 
^ bankrupt, can the affignees, under the joint commiffion againft 
both, maintain trover againft the bant fide vendee or conlignee of 
the partnerlhip effed. 

7* Trover will not lie againft eMtiutors w adminiftrators iot a Hmitff^ 
trover and converfion of goods by their teftators or inteftates ; for cm! srjw 
it is'fbunded on a tort} and adions founded on torts com* ^^ 
mitted by the teftator or inteftate, cannot lie againft executors or 
adminiftrators* 

8. Trover will he agauaft laton and feme whenever the con* ^^"HhTs ci6^ 
verfion has been by the wife before coverture, or by herfelf after olm!^**' 
coverture \ for it being a tort by her, ihe (hall be Joined with her DnpeT. 

.kufband in the adion. v2^w 

9. TVover will not lie for die taking of a thing for the purpofe siTwlMM, 
of doing a fervice to the owner with it, or out of a modve of 143. 
charity or good nature to tender. 

Aa where the defendant, his veffel being on fire on which the I'nke ▼•' 
^aintiff was working, took a boat belonging to the plaintiff to !^B(h Si P. 0<i 
endeavour to extkiguifli the flames, and in doing (b it was loft« 160. 
The adion vras held not to lie. 

^ OF THE PLEADINGS AND EVIDENCE IN THIS 

ACTION. 

t« 01 rWL I'tSAblMGS OK THE PART OE TH& PLAINTIFF 

!• In trover ibe converfton is the gift of the a£iim, and the tDinv.AMr. 
manner in which the goods come to the defendant's hands is but ouilN.P.i$. 
' ^eoMnt i the plaintiff may therefore declare upon a devenerunt 

^to ^ 
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ad manuf gemenllff or {pemXLj per inventUnemf (eten though* 11) 
faft the defendant came to them oy deliTery,) or that the defend" 
ant fraudulently obtained them (as by wimiing them at cards from 
the plaintiff's wife) ; and this being inducement^ need not be 
proved : but it is fufficient to prove property in the plaintiff, the 
poffeffion of and converfion by the defendant. 
• 2p It was formerly ufual to tie up the plaintiff to great ftri&- 
nefsi in fpecifying in the declaration the nature, quality, and 
quantity of the goods for which the a£lion was brought ; and 
numberlefs cafes in the old books, of arrefts of judgment in trover, 
turn upon that objeAion. But greater latitude is now allowed : as a 
declaration y^r one parcel ofpackclothj without fetting out die exa£): 
<{uantity, lias been held to be good \ io fir fifty pieces rffquare 
timier. 

Therefore in trover for a debenture aeainft the defendant, in 
whofe poffeffion it was, it was tuled, That the plaintiff need not 
fet out tie number of it, nor in trover for a bond need he fet out the 
date \ for being out of poffeffion, he might not know the exa& 
number or date : but if he does in his declaration fet out the num-^ 
ber or date, he mufi prove it enoBly as laid, and tbefim to afintUng^ 
or befi^ll he mnfuited* 

3. « The declaration in trover fiiould ftate the time of the 
<< converfion ; and for want of alleging it, judgment was in this 
<^ caft arrefted." 

But where the. plaintiff in his declaration und^ a fiU.- laid 
the converfion on a day before the findings and this was alledged 
in arrefl: of judgment, tlie Court held, neverthelefs, that the* 
poftea convertit was fufficient, and the fiili, being inconfiftent to 
be void. 

4. So the declaration ihould ftate a place where the converfion 
was made,, or the declaration will be iU in fubftance for want of 
^ venue. 

But the want of a place is aided if the defendant pleads a 
fpecial plea, as a fale in market overt, viz. at 5. in Com. Nat ; 
for then a venue is laid in the plea : but where the plea is fo, the- 
proof of a fale in another place in market overt will not fupport 
the declaration. 

But thot^h a time and pbce of converfion muft be alledged in 
the declaration^ yet the a£^\on "being tranfitory, the converfion may 
be laid here, and proved in Ireland. 

5 . The declaration in troVer need not allege tie value of the goods f 
aliter in detinue, where the goods them&lves are to be recovered, 
or the value of them. 

6. In trover by baron andfime^ it is bad to declare that the de-- 
fendant converted the goods ad damnum ipforum^ for the poffeffion 
of the wife is the poffeffion of the hufl>and^ and fo is the pro« 
perty ; the converfion therefore Cannot be to the damage of the 
wife, but of the hufband only. 

So for the iame reafons, in trovtr ageittfi^JhixwL and feme, the 
cohverfion muft be laid to the ufe of the hufbandzni, not to her^ or 
their ufis for (h^ can have no property in things perfonal (during^ 
coverture. 

7. In 
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• 7. Itideclaiing itt this adion by an exicutar, it feems hot to be' SKcCounteft 
mateml that the dechration ihould ftate the time of the conTer- ^.^c^efi 
fion^ whether in his own time or in that of his teftator, as the of Rutltnd, 
executor may in either cafe ^ell fupp«rt the adlion. <-"">• Eiis. iyy. 

So as an executor is pofTeiTed of his teilator's goods, ul de ^^^ ^^ 
imis prapriis^ he may decftre for them in that manner, and Godikirtl 
yet that the conyerfiop of them was in ntardaiumem efceeutianis Cro.Elu.56S. 
ieftamentu 

8- In trover by an adtmm/fratorf he may declare generally that Lacy v. Smitii, 
adminiftration was granted to him, by A. B. official of the Btfliop ^^ fiUs-.icit 
of »  , without faying that he was ordinary of the placcy 
or had the right of granting adminiftrations. 

So an adminiftrator may declare that he was poflefied of Hudfoor. 
divers goods and chattels as of his own proper goods ; and Hudfoo, 
though they were the teftatDc'& in fa£k, yet the declaration is ^"'^ *'^ 
good. 

• In trover by an adminiftrator for rum taken and converted in the Crofier v. ' 
lifetime of the inteftate : upon evidence it appeared, that the rum ^^^|^V 
md been taken in the teftator's lifedme, but. converted after his 

death g and this evidenee was held to maintain the declaration ; 
for the time of ufing the nun lay in the breaft of the defendant, 
who ought to have difclofed it by his plea, and the taking in the - 
inteftate's lifetime and keeping it till hb death, was fufficient to . 
maintain the declaration. 

. 9. If .an .aflion is brought by the ailignees of a bankrupt; Gamttv.Sir 
and it appears that after the commiilion, the bankrupt had given '^^ m^"*^ 
property to the petitioning creditor in diminution of his debt, for .^ ^ * ' 
which, by ftat. 5 Geo. 2. c. 30. the coinmiffion may be fuper- 
£^ded ; it is no defence at law to nonfuit the plaintiff, for the * 
commiiCon muft be fuperfeded by petition to the Chancellor* 

I. OF THE EVIDENCE ON THB PART OF THE PLAINTIFF. 

I. « As this a&ion equally lies where the taking has been tor^^ 
^ tiauSf or where the defendant lawfully has obtained poffe/j^on of 
^*. the plaintiffs goods ^ and. aftemvar as converted them i what Hull 
« be evidence of a converfion, is fettled by the two cafes fol-* 
" lowing, via. 

Thatwhere an a^tdal taking ofthegoodo in qu^onvnthoMt any title, ^ru^tk t. Ro«, 
K given in evidence, that is fumcient, without/hewing a demand and Sid. aS4^ 
refujal, for it is an adtual converfion : but wnen defendant comes .|«Awith v, 
to the goods by findings delivery^ or bailment^ (for example,) there aa. clayu xi*. 
a£iual demand and refufal muft be ihewn in order to eftablifli a . 
converfion, unlefs an. adual converfion can be proved; in which 
CQife it is not neceflary to prove a demand, proof of the convei:" 
fion being fufHcient. 

And therefore where ji bankrupt, in contemplation of infolvency, Kaon t« 
ai}d with a view to defeat his creditors, made a pretended fale of his Itnkint, 
goods to the defendant, and the affignees brought trover for them, * **• *''^ *^^'- 
buthad neglefied to make a demand; they were nonfuited, which 
the Court refufed to fet afide. For at the time of the delivery of 
the goods both parties were able to contract. There was no un- 

*i lawful 



TXOVjtlt. 

lawful tlkiag of the goods i and as th^ aftgnefcs aii^ hxr^ 
afinncd the cootmd, but in fad bad dUatfunned it, ibtf fiunU 
hAte demanded the goods; 

Xafonr. * But in genexali a demaiid and refdal is fufficient iwdenee rf m 

Oo.Elii.49l* fwvofjum. 

3Biin.i4S3. Though it b not of itfielf a coniperfioni for if the jnrjr find 

ofdy A fpecial verdi£k» va» that thcfe was a demand and refnfid^ 
the G>uit cannot adjudge it a conrerfion* 
^ A perfeaal dt&uuid is not neceffiuj to maintain this aftion.** 
IjDpKt^ For it was in dds cafe nded by Lord Kgfmn, at $df frius 

^'**^^*p^ that a demand in writing left at the houfe of tne defendant waa 
J^ * fufficient. 

<< For a ieftt£d on demand may be juftifiaUe and lawful under 
^ particular circumftanccs/' 
Pto Cok^cSi. h As if a perfon finda my goods» and I demand them ^ and he 
4Biiia.3xa. anfwersy tlut he knows not whether I am the trueowner or not, 

and ihemMre refufes to detirer them» this is not so be deemed 

a conTerfion to his own ufe, as hi kapsAimfar the omuur* 

aolooiQQv. So in trover for abox of jewels, the demand was made by the 

t>ntmt plaintiflF's wife. The defendant refilled to deUver it on the ground 

gjp.M.P.OiC that he did not know her. LordiCfiijm laid down diisgeneiaido&ft 

trine^ That where die defendant reiufes to deliver die diings on 
the ground that )ie does not know to whom they belong and 
therefore keeps them till that is afcertained \ or tlttt the perfon 
who applies ror diem is not properly empowered % or until he ia 
£ttisfioiof the authorit]r of the perfon applying ) innooeof tbefo 
cafiss is a bare denial evidence ot a comreriion* 

^ So where the perfon has a Sen in the cafes before mentioned^ 
'* he may lawfully refufe to deliver the things when demanded, 
'<< till fatisfied to the amount of his lien.^ 
% Show. iSx. As an innkeeper may refufe to deliver an horfe ftanding at hie 

inn till paid for his keeping, 
a LofdlUyn. Qr a carrier to deliver goods, till paid for the calriage | thefe 
^*^^ refiilals being lawfuli cannot amount to a converfiom 

*< But a demand and refufal is only prefumptive evidence of a 
<< reAifal \ for if it appears diat there has been no converfion \a 
<« faa, diis aaion will not lie^*' 
Aoa^ As in trover againft a carrier for goods, nvhicb oppeat U h&ve htem 

^'hiuSl'^ W/i&er hfi orJUen, in fuch Oafe denial is no evidence to fupport 
^jj^ ^^^ the converfion necefiary in this aAion, fince the contrary is proved, 
$ Bna. aSt7. though the carrier would be liable under the cuftom of the realm ;. 
but vk this did not appear, or if' d^ carrier had the goods in hia 
cttftody when demanded, it had been good evidence of a convei^ 
fion. VUURofs V. Johnfon, ante 580. 5. P. 
alf«d.a45. 80 if the defendant had cut down the plaintiflTs trees, and 

left them on the ground, this could not fupport a converfion, 
fince it is plain that they were left in the plaintiff's pofleifiom 

80 if the refufal ivas as ante, until the real owner wus known, 
or on acconnt of a lien. 
ItMktVfnlc, 2. A demand £^y2itfy{^i^Fioft for ^oods taken, andarsfufa^ w«i' 
Utyt. 12a. in this cafe adjudged to be fuflkient evidence of a u n wasfi o n , 
though there was no demand of the goods therafeivea* 
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So where the demand was of payment for the goods, of which Thompfonv, 
the defendant had obtained poifeffion, and converted to his own |'i?'^JJ'p p - 
ufe J and it was objefted that a demand of payment was "affirm- ^^ 
ing a contra£i for the fale of the goods, and fo (hould not be 
good in trover which was founded in a tort. Lord Kenyan ruled 
it to be fufficient to maintain the aftion. 

3» If the plaintiff proves the goods to have been in his pofleflSon, Blackmin't 
It is primd facie evidence of property; but the defendant may g^J.jftQ^ . 
prove them to be the goods of J. S. who died inteflate, and that 
letters of adminiflratipn have been granted to him : but fuch evi- 
dence will not be conclufive againft the plaintiff; for he may 
fliew that he was married to J. S. and f<3 entitled. 

4. In trover by a flranger for goods taken atfea, he mufl fliew, 4 InlL i54« 
in order to fupport this a^ion, befides a property in himfelf, firft, 

ITiat his fovereign was in amity with the king of England ^ 
fecondly, That his fovereign was in zmitf with the fovereign of 
the defendant j for if there was a war between them^ then the 
capture would be legal. 

5. As to the evidence in aflions under commifiions of bankrupt^ 
It has been decided, 

I. That a man cannot be a witnefs to prove an aElcf bankruptcy Batemanv. 
committed by himfelf; but his confeflion to a third perfon at ^*& 
the time, that he went out of 'the way to prevent being ar- iwena 5!*'Gould, 
relied, or to fuch like fafts as are a£ls of bankruptcy, is admif- p«r Hardwicke, 
Cble evidence, if made before the bankruptcy. • HU. SgU.*.' 

Neither can lie be admitted as a witnefs to prove the petition- buU, N.P.*4d. 
ing creditor's debt, or any other fa £k neceffary to fupport the Chapman, Air. 
CommifTion, though he has his certificate. a H*BuiS;a7o 

So a verdift upon anifTue direfted out of chancery to which Ficli v. Curtis, 
only one of the defendants was party, may be read againft all to » Stra.8»9. 
prove the time of the a£l of bankruptcy. \ 

So no releafe can make the bankrupt's wife a witnefs to prove ^M. 
un oB of bankruptcy committed by the hufband. 

Yet where the biinkrupt's wife was called to prove a payment ^^"tj"*!***^ 
made by her hufband in contemplation of bankruptcy. Lord y.^efwre, ' 
Kenyan rather feemed to think (he might be admitted. Efp. N. P. CaC 

But a creditor who releafes to tlie alTignees, is a good witnefs ^* 
to prove the a£l of bankruptcy. Chapman! 

By flatute 5 Geo. 2. 30. 41 . " The depofitions of the witnefs Peak* N. P, C, 
« taken before the commifTioners, as to the aft of bankruptcy, '9« ^ 
•* tsV. are, upon petition to the chancellor, direfted to be re- 
** corded, which record (hall be evidence of the feveral matters 
«' contained therein, after the death of the witneffes.** 

Under this flatute it was decided, on a queflion refpefting Jaoron All. of 
the time when the bankrupt became fo, that the depofitions fo ^*jj^^- 
taken before the commifBoners, and recorded purfuant to the DougLi44k 
ftatute, were good evidence to prove the precife time tvhen the a& 
pf bankruptcy was committed; it being proved, that the .witnefs 
who had proved the a^ of bankruptcy before the gommiffioners 
was dead. 

VotJI, H a. Wherij 



98 TROVER. 

Wilion V. 2. Where the aft of bankruptcy was the bankrnpt's abfcondmg'tq 

EA^'nIp. CiC *"^^'^ being arrefted for a debt, general proof of abfconding was held 
334. ' fufficienti without fliewing any writs to have aftually iifued againlt 

him. 
Per BuHer, Jttft. 3^ " /« proving the debt of the petitionifig creditor y it muft be 
DougU2o6. «< done by the fame evidence which would be required in an aftion 

** againft the bankrupt." 

Abbot et aL AflT. Therefore where the petitioning creditor's debt was money due 

of iarrv. Plumb, on a bond, and the evidence to prove it was, that the bankrupt had 

^ ^' acknoiiHedged to the luitnejs that he was indebted to the petitioning cre^ 

ditor the amoiuit of the hondy but the fubfcribing ivitnefs was not 

produced^ it was adjudged to be infufficient, and the plaintiffs were 

nonfuited ; for proof by the fubfcribing witnefs is the only lega} 

evidence in an aftion on the bond* 

Bowles V. However in this cafe, which was an a£tion of trover by the 

Lanwortliy, affignees of a bankrupt to recover goods of the bankrupt, taken 

by the defendant under a bill of fale given to him by the bank- 
rupt, and which bill was the aft of bankruptcy relied on, it was 
held fufficient proof, to produce the defendant's examination be*' 
fore the cotntniffionersy in which he admitted the execution of the bill of 
fale, without producing the fubfcribing witnefs. 
Oowton et al. So in this cafe, which was trefpafs on the cafe againft the 

Tr^'N*p r f fl^^^ff ^^^ * f^f*^ return, for the purpofe of trying the right of the 
26$. ' ' aflignees of a bankrupt to certain goods taken by the defendant 

under an execution at the fuit of another creditor fubfequent to 

the commiffion ; the evidence of the petitioning creditor's debt 

was an acknowledgment by the bankrupt to the witnefs that 

he was indebted to the petitioning creditor in the fum of looL 

and upwards ; but this was made on the fame day the aft of 

bankruptcy was proved to have been committed. Lord Kenyan 

ruled. That fuch an acknowlegement made at any time before fuing out 

the commiffion was fufEcient to fupport it. 

Robfonr.Kemp, But the declarations of a bankrupt, as to the view with which 

4£rp. N. P.Cai; he went out of the way or executed a deed, though admiflible as 

*^*' evidence of an aft of bankruptcy at the time when fuch mat* 

ters conftitute an aft of bankruptcy, as being part of the res gefia 
at the time ; yet, if made at a fubfequent time, they are not 
fevidence. 

4. « In aftions to recover any part of the bankrupt's prq- 
<< perty, a creditor is clearly from intereft an incompetent 
« witnefs." 
Granger t. But where, on a motion for a new trial, on the ground that a 

^"m^^ R creditor who had proved a debt under the commilfion had been 

117.^*^ ^^* admitted to prove the debt of the petitioning creditor at the 
Antf, 97. trial, it appe'kred that he hadyJW his chance of recovering his debt 

to another perfon for lefs than five fliillings in the pound, and had 

releafed the aflignees, and fo in faft had no intereft, he was held 

to be a competent witnefs to fupport the commiflion. 

R^cens T. Gold, So the bankrupt cannot be a witnefs to fwear property in 

I.J. Hard iricke', himfelfj or ^ dcbt due to himfelf^ unlefs h^ ha$ hi^ certificate, and 

S Geo. 2. aK'efi 
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giTea a releafe of his fliare of the furplus after the dividends ; but 
he may prove property in or a debt due to another, without obtain- 
ing his certificate. 

For the niie is. That an uncertificated bankrupt may be a witnefs ^^^ ^- Coofct, 
to diminifh the fund which is to pay his creditors, by proving ^°^'7^ 
the property out of himfelf, for fo he fwears againft his own 
intereft ; but he cannot be a witnefs to prove property in him- 
felf without a releafe, for that is to increafe the fund, and fo he 
is interefted. \ 

Therefore where a trader has been ttvtce a bankrupt^ in an ^*«^ La.Kenyott 
^aAion by the aflignees under his fecond commiffion he is an in- oreewdBtn. 
competent witnefs, even with a releafe, unlefs he has paid fifteen Weftm. Sitt. 
Jbilltngs in the pound i for he is not merely interefled in the furplus ^^ 3o<»*3» 
and dividends on that commifiion, but has a farther intereft, v/z. 
to difcharge his future effefis, which he does by increafing the fund 
of his fecond commifiion, as his future eflFe£ts are liable in cafe h* 
does not pay fifteen {hillings in the pound. This objeftion was 
taken by die Chief Juftiqe himfelf at nifi prius. 

4. The rule is general, that in all adiions by afiignees of a 
bankrupt the plaintiffs muft prove the regular fteps of trading, 
petitioning creditor's debt, a<^ of bankraiptcy, is^L — ^However, 
to this there were exceptions. 

1. As where the aAion was againft the bankrupt himfelf, and Htrilaadv. 
he pleaded his certificate ; the plaintiffs relied, that he had been a ^^^> 
bankrupt before, and had not paid fifteen iliillings in the pound ^ T.R«p.055. - 
on his fecond bankruptcy \ but to prove the firft bankruptcy only 
produced the commifiion and the proceedings under it, but did 

not prove any of the fteps above mentioned. On tlie cafe coming 
before the court of K. B. they held, that as againft the banl^ 
Tupt himfelf, it was fufiicient evidence, he having furrendered 
under it. * 

2. So where the afiignees of a bankrupt employed an au£lioneer Mallb^ r. 

to fell part of the bankrupt's property, and he j^tdvertifed it as S?*^^*;, ^^ 
fuch; in an a&ion for the proceeds of the fale, it was held by ^^^ 
Lord Kenyan^ that the plaintifis need not prove the trading, a£^ of 
bankruptcy, &c* for the defendant could not conteft the charadlei: 
of the plaintifl^s, in which he had been employed by (hem. 

In this refpe£l, however, the law is altered now by ftat« 
49 G. 3. ^. 121., which enaAs, ^ That in all afkions brought by or 
<< againft the alfignees of a bankrupt, the commifiion and pro- 
« ceedings before the commiflioners fiiall be received as evidence 
^< of the petitioning creditor's debt, and of the trading and 
^ a£b of bankruptcy, unlefs the other party, if defendant, ^t or 
<< before the time of his pleading to the a£lion, and if plaintifi^, 
<< before iflue joined, give notice to the aflignees that he means 
<^ to difpute fuch matters, or any o^them ; and if, at the trial, the 
** aflignee fliall prove the matter fo difputed, the judge who tries 
^< the caufe fliall certify that fuch proof was made, and the af« 
^ fignees fliall be entitled to his cofts." 

The commifiion muft^ however, ftill be produced aod the af • 
fignmcnt.proved* 

Ha 3|. o» 
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3. W THE PLEADINGS ON TttB P4ET OF THE DEFENDANT. 

I. It is faid by Juftice TwiJUen in diis cafe, that there is no 
plea in trover but the general iffue^ and ihefpeclal one of a releafe s 
for every plea in juftification is tantamount. 

But, however, numberlefs fpecial pleas allowed appear in the 
books ; and Lord Chief Juftice Holt, in Sa/i, 654, allows this 
one following to be of that defcription, though he fays, That it is 
the only good fpecial plea in the books, viz. 

To trover for two pipes of wine^ the defendant pleaded, tliat 
fo much is due to the king out of every twenty pipes of wine 
imported yor/rj/tf^^, and for which he took the wine in queftion i 
this plea was held to be good. 

It was in this cafe attempted to plead bankruptcy in bar of an 
a£lion of trover for a bill of exchange which had been delivered 
to the bankrupt^ and converted to his own ufe before his bank* 
ruptcy ; but on demurrer it was over-ruled. 
But other fpecial pleas have been allowed. 
As where the defendant pleaded, that the plaintiff had had m 
iudgment in trefpafs againft iixafor taking the fame goods ; it ^iras 
ruled to be a good plea. 

So a recovery in trover for the fame goods agsunft /. S. iiraa 
held to be a good plea. So if the trover had been againft the 
defendant, and the plaintiff had recovered. 

For where there is a recovery in trover, as the plaintiff is fup- 
pofed to get damages to the value of the goods, they then become 
the property of the defendant ^ fo that the plaintiff in neither cafe has 
a property in the goods. 

« So tnat it feems that all thefe cafes of juftification may be 
«* given in evidence under the general iffue." 

' As where in trover for taking a gun, the defendant pleaded 
the general iffue, and gave in evidence that he was game- 
keeper of the manor of B. and took the gun under ftat. aa & 
23 Car, a. it was held to be well \ though as the zQi does not 
authorize the pleading th* general iffue, it would beotherwife in 
trefp^^^ 

*" It!*tfrill however be proper to mention fome cafes of good jufti- 
fication in this a£lion, fo as to enable defendants to avail thenv- 
felves of them for their defence, whether in the form of a fltz, at 
as evidence under the general iffue. 

I. As where the defendant to an action of trover for ten loads 
of timber, pleaded << That he was tenant to the plaintiff, and 
had ere£ied a barn on the prcmifes, and put it. upon blocks and 
timbers lying upon the ground, but not fixed in j|t, and which it 
was the cuftom of the country fo to fix, and carry away at the 
end of the leffce's term," it was held to be a good juftification ^ 
and the defendant had a verdid. 

So things fixed to the freehold, znAfet up hy the leffee for the 
tonvenience of trade (as vats, coppers, tables, isfc) may during the 
term be removed by the leffee^ and are liable to bt iiuaed and 

: fold 
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fold by the Iherlff under % fieri facias^ iffued agalnft the leflee who 
erefted them. 

For though the general rule of law is, That things fixed to the Bu&L N.P. 34. 
freehold cannot be removed, yet this has of late years admitted 
many exceptions, and many things are now aUowed to be carried 
away, which could not formerly j as marble chimney-pieces, lie. - - 

and ftiil more, fixtures for the benefit of trade j as brewing veflbls, 
cyder mills, and fueh like : this is as between landlord and tenant^ 
and tenant for life or in tail, and the reverfioner \ but the rule ftiU 
holds as between heir and executor. 

Therefore where the cafe was, that the tenant had erefted Pentotr. 
a wooden building for the purpofe of making varnifh, on a brick f ^^81, 
foundation let into the ground, with a chimney belonging to it : 
it was decided that he might take away the wooden fuperftruc-r 
ture, and all the materials of it. 

But a diftindion is held to exift between fuqh fixtures as are Elwes v; 
put up for the benefit of trade and thofe put up by a tenant in ^i^ . 
agriculture : as thefe laft, if fixed at all to the freehold, fuch as ^ ' ^ 
was a beaft-houfe, cart-houfe, &c. it was decided, could not be re- 
moved by the tenant at the expiration of his leafe. 

But in this cafe, which was trover by the executor againft the Harvey r. 
heir, the Chief Juftiee held. That hangings^ tapefiryy and iron hacks to ^^^^\ ' 
shimmesy belonged to the executor \ who recovered accordingly. ' ""l* '*^*' 

2. In this pafe the defendant juftified the detention of goods as Hamiltoti r. 
wreck, the goods having been caft on fhore, and no animal having ^^**» 
efcaped alive from the wreck, fo that they belonged to the ^ ""* '^^ 
grantee of the crown : but it was refolved, That if by any marks, ^ 

as the initials of the owner's name on caiks, ex gr. or by any 
means the property, can be traced and clearly made out, that 
fuch ?oods fhall not be deemed wreck, but belong to the ownerf ^ 

though nothing living has efcaped from the (hip. 

3. In trover for goods, the defendant juftified, «« That by prCf P«lm>rr. 
fcription, every fliop in London fliould be a market overt for ttU ^ro^EiuL 4 ? 4. 
wares fold there, and that the goods were fo bought there ;" it 3 p^ g^g. q^ 
was adjudged. That the cuftom was too general and unreafonable; 

for a fale is only good as in market overt, where a thing is bought 
which appertains to the trade of that Jkop, as plate at a filver^ 
fmith's, &c. but not if bought in a back-ftiop or place not open, 
er in a fhop whofe trade is in goods or wares of a different pature 
from thofe fold. 

4. In trover for goods, and converfion of them at jD. in com. Thompfon v, 
Nottingham^ the defendant juftified, « Th^t he recovered againft ^1^^^, ,«. 
the plaintiff a debt of 20/. by bill in K. B. and had thereupon a **"'^^ 

^. fa. direfted to the fherifF of the county of Tork, who at 
Vi^akefieldy in that county, feized and delivered ta him the goods iff 
quefiiqny" and fo juftified the converfion ; on demurrer, th^ 
plea was held to be ill, becaufe the (herifF cannot deliver 
the defendant's goods taken i^ e»:ecutiony to the pUintiffy in fatisfat;* 
tion of his debt. 

5. The defendant In this cafe juftified the taking of the goods 0«w»faj v, 
99 Jj^if of the ^ng for f? diflrefs upon aflaint in ff*na manerii^ S^*"a'c^Mc, 
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nnifeOing them ; this on demurrer was held to be bad \ for tiie 
goods taken upon a diftringas fhould not be fold, efpecially in % 
court^'baron, though it were the king's* 

6. <* Therefore a pka in juftification (hould always (hew a 
« complete ikk!* 

As where the plea was a juftification of the taking as nxmfs it 
was held that the plea Ihould ftate that a felony was committed^ 
and that the goods were waived by the thief^ or it is bad. Brown^ 
low T. Lambert^ Cro. Eliz. Tl6. S. P. 

So the plea in juftification ihould either traverfe the eonverfion^ 
^r confefs and avoid it / for the converfion is the gift of the afUon^ 
and it is not therefore fufficient to juftify the taking only* 

2* Another plea in this a£lion is the ^atute of limitationi : as to 
which it is ena£ted9 *< That actions of trover muft be commenced 
within ^;cv^^r/ after thecaufe of a&ion accrued^by ftat. 2i. Joe* i. 
c. 16." 

. I. " This ftatute begins to run from the time of the converfion^ 
« for then the caufe of a^ion accrues." 

* For where an executor left furniture of the teftator's in the 
houfe by confent of the heir, who ufed it, and afterwards re* 
fufed to deliver it to the executor when demanded, the executor 
brought trover for it, and the heir pleaded the ftatute of li^ 
mitations; but per cur. the ufer by confent and before demanded 
was no converfion, and the refufal, which is the only evidence of 
it, being within fix years, the aftion is not barred. 

a. Where to a plea of the ftatute of limitations, the plaintiff 
replies that the a£tion was conunenced before the fix years ex* 
pired, he ought to fet out the day when the writ was fued out g it 
is not fufiicient to fay that he fued it out generally in Ea/ler 
term, or fo. 

And by no fiBtxon of law of reference to the firft day of term 
fliall the plaintifi^ be barred of his ai£lion % but he fhall always be 
at liberty to aver the true time of fuing out the writ. 

3. If one joint-tenant brings trover againft a ftranger twdthout 
joining his companion, the defendant (hould plead it in abate- 
ment \ and cannot take advantage of it on the general iflue. 2 i>v« 
113. Cr©. -E/iz. 544. 

4. In trover by a rightful adminiftrator againft an executor de 
fon tortf the defendant cannot give in evidence payment of debts 
to the value of goods, which are ftill in his hands, but only for 
fuch as he had u>ld. Ante, Anon, i Vent. 349. 

If an adminiftrator brings trover on his own pofleflion, the 
defendant may give in evidence on the general iflue a will and arg 
executor ; but if the a£lion be brought on the pofiTeffion of the 
inteftate, the defendant muft plead it in abatement, and cannot 
give it in evidence on the general ifliue. 

* 5. In fome cafes the defendant is allowed to bring the things fir 
mfhich the aSlion is brought into court. 

As in the cafe of trover for money, the Court gave leave to 
bring the money declared for into Court ^ but the Court faid they 
would do it in this cafe only^ and not in trover for goods. 

13 And 
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And fo it was ih this cafe denied, which was trover for goods Cookv.Holgate, 
which are cumbrous, and require room ; but the Court granted * ^*'ft««» ^84. 
9 rule to Ihew caufe why on delivery of the goods to the plaintiff ^'gj' ^' ^"^ce, 
and paying of cofts, the proceedings fhould not be flayed- Whittcn v. ^ 

And where the goods are of an afcertained value, and there is Fuller, 
no tort to increafe the damages, they may be brought into court. * ^^^' ^*^ 

And note^ That the defendant in this aftion may be held to ^^^^.^ 
fpecial bail, on an affidavit that the goods converted amount to x WtU:'i»3* *"' 
sjbove lol. 

4. OF THE DAMAGES AND COSTS. 

I. OF THE DAMAGES. 

*< The judgment in trover can only be for damages ; for the oiivjnt r. 
^< Court will not make an order, that the plaintiff fhall take back Berino, 
" A// goods agaifty for ivhich the aHion is brought and co/fs, and *wm:-a3. 
<< difcontinue his a6lion ; for. the a£lton is not for the goods, but 
•< for damages for the taking and converfion." 

So where in trover for an nor fe the judgment was. That the Kmghtv. 
plaintiff ihould recover cither the horfe or damages, judgment Bourne, 

was reverfed'. ' ..... ^•^^^^'''^^ 

But, however, where the things for which this a6lion is 
brought can be reftored injpeciei and undiminifhed in value, it is 
ufual in pra^ice to reftore the goods to the pla^intiff the owner, 
and for the jury then to 'find nominal damages. 

And the jury cannot affefs damages and cofts together to more R'vers v. 
than the damages laid in the declaration j biit they may affefs the ^^?« r- 
damage$ te that amount, and the cofts beyond \t tp any amount, ^ r^; "'"^ 

2r OF TIfE COSTS, 

1. The ftatutes which take away cofts fron^ the plaintiff do not 
extend to a^iions of trover ; therefore in it the plaintiff is always 
entitled to full cofts when he recovers. 

2. The ftat. 8 & 9 W. 3. c. 11. which give cofts to one de- Mariner t. 
fendant who has been acquitted, where there are fever^l (v/W. ante. Barret, 
fhaf. of Trelpafs) does not extend ^o trover, ^*^^^ * ^' ^ 

} 9urr. iiS4. 
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rpRESPASS on the Cafe, b an a&Ion brought for the reco* 
-^ verv of damages, for adis unaccompanied with force, axid 
which m their confequences on! v are injurious; for though an 
zGt may be in itfelf lawful, yet it in its effe£ls or confequences 
it is productive of any injury to another, it fubjeAs the party to 
this ad^ion. 

As where the defendant put up a fpout on his own premifes^ 
this was an ad lawful in itfelf; but when it produced an injury 
to the plaintiff, by conveying the water into his yard, trefpafs on 
the cafe was adjudged to lie for fuch confequential injury. 

So {hooting of a gun, which in itfelf is an indifferent and hiKr^m. 
ful z£t, yet when by it the plaintiff's decoy was injured, this 
a£iion was held to liel 

Again where the plaintiff declared in cafty that the defendant 

furioujlyj negligently, and improperly drove his cart againft the 

plaintiff's carriage, that it was overturned and broken. This was 

held ill on demurrer,' and that the adlion (hould be trefpafs w 

€t armii. 

In treating of this a&ion, I (hall firft confider the general na- 
ture and.defcription of the a£^i6n : 2d, The particular injuries 
for which it lies : 3d, The pleadings : 4thf The evidence : and 
5th, The verdict, judgment, Isfc. 

ift^ or THE GENERAL NATURE OF THIS ACTION. 

I. << It is not neceffary to maintain this aAion, that the injvtry 
*< which the plaintiff has fuftained has arifen from fame aB of the 
<< defendant ; for the aSion equally lies where the injury has 
** been caiA^^d hj the neglcB or culpable omiffion of any duty it viras 
«* incumbeKl,' on the defendant to perform.'* 

As if one retains an attorney to condofl his fuit, and in con* 
fequence of any negle£l the party fuffers any lofs, this adion lies 
againft the attorney for fuch negleft. 
Pavoe V.Rogers, So if' any perfon fuffers his houfe to be out of repair, and any 
sH. Black. 350. perfon fuffers an injury in confequei)ce, this a£lion lies. As 

where it was for fuffering fome plates or bars which covered a 
cellar occupied by the defendant to be out of repair, in confe*. 
quence of which the cellar gave way, and the plaintiff fell 
through a hole in the pavement into the tellar, and was hurt \ 
the aftion was held to lie againft the owner, who was bound to 
keep the place in repair. . 

So 
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So if a perfon fufFers the ditch which borders his neighbour's Hilc on F.N, B, 
land to become fo foul that the water will not run, whereby his 4«7« 
neighbour's land is overilowed, this adion lies for fuch culpable 
cmifEon of what he was bound by law to do. 

** But in order to charge a perfon in this aftion for any ne- 
** gledi the law muft have impofed a duty on hinii fo as to^*fnake 
« that neglea culpable/' 

As if a perfon ^nds any thing, he is uuder no obligation by Mulgrtve r. 
law to keep it fafely ; and if it therefore is fpoiled while in his p^***£iu 
poileflion, yet no a£lion lies ; for there was no duty by law on 
him to apply any degree of care. 

2. It is no excufe for a defendant in this aftjon, that ** the 
•* injury was involuntary on his part ; for if any damage is can fed 
•* to another, from tie jolty or want of due care and caution in fuch 
" defendant, this a£lion lies." 

. As if a perfon brings an unruly horfe to break in a place of ^^^|JJ^ 
public refort, though he might not intend to do an injury to any a Lev. 7*, 
perfon, yet if any one is kicked or otherwife hurt by the horfe, he 
(hall have this aftion ; for it was folly and want of care to brihg 
him to fuch a place for fuch a purpofe. 

^* So neither is \t any excufe for an unlawful a£i, that by 
f* greater attention the perfon who receives the injury might have 
*• avoided it, if he has ufed ordinary care/* 

As if a perfon lays logs of wood acrofs the high\vay, -through F^^? ^' 
which by proper care a perfon might ride with fafety ; yet if the cro. Jac. ^^ 
horfe (tumbles over them, and the perfon be thrown, he may re- 
cover in this a£bion for the injury. 

3. " If the injury which the party has fuftained has arifen 
*' from Us own negleB andfollyy and fo might have been avoided, 
^* this aAion will not lie." 

As where the plaintiff declared, that he was employed by the Virtoav.Ki^ 
defendant to carry a load of timber from Woodhridge to Ipfivich, *^«v. 196. 
to be laid down where the defendant (hould appoint, and that he 
carried it ; whep the defendant having appointed no place where 
it was to have been laid down, that the plaintiflPs horfes were 
detained in the cold, by which fome of them died, and the reft 
were fpoiled : after a verdift for the plaintiff, judgment was ar- 
refted j for it was the plaintifPs own fault that he did not take 
out hie. horfes, and lead them about, or he might have unloaded 
the timber in any proper place, and have returned. 

So where the defendant who had during fome repairs to his BuneHwUv. 
houfe, p^t a pole acrofs the ftreet, there being another way ^"'i^*^ 
for paffengers, and the plaintiff riding very f urioufly and without * * 
any care, had rode againft it and was thrown down and hurt. It 
appearing that with proper care he might have avoided the accident^ 
the aQion was held not ta lie. # 

«* for per Lord Ellenborough\ 11 EaJl^Cij one perfon's being 
** in fault, will not difpenfe'with the other's ufing ordinary care 
f for himfelf. Two things muft concur to fupport the a£l:ion, an 
** obftruQion iij the rqad by the fault of the defendant, and na 
** want ff ordinary care to avoid it on the part of the plaintiff.** The 

« rule therefore feems to be correft as above laid down, 3. 

4. « Where- 
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Co.ikt.i6. a. ^^ u Wherever a right is of a public nature ; that is, is com- 
" mon to all the king's fubjefts, th^ mere depriving the public 
V *« of that right, will not fubjeft the party to an aSion> for fo 

Or^e ^' '* would aftions be without end ; the remedy is by information 

1 £%. il.P. R. *• o' indi£lment : but if any individual fufSsrs a particular injury 
<« in confequence of being deprived of fuch right, he may have 
«* his a£lion on the cafe." 
Payne V. As where the plaintiff brought this aftion againft the d^- 

rSSt^al fendant as owner of a common ferry, to which by prefcription 
the plaintiff as an inhabitant of Liitleporii, had a right to pafs to/U 
free, and the aflipn was for refufing to ferry him over, it was 
held not to lie, for the right of being fqrried over was common 
to all the king's fubjeds ; and for being deprived of that, no 
remedy lies without fpecial damage, which here the plaintiff 
has not laid; but he might have had his a£lion for /o^ifl:^ tolf 
from him, he having a particular exemption ; but on that he did 
not declare. 

«« So where the matter is of a public nature, though confined 
«' to a certain body, tKis a£tion will not lie^ without a fpecial 
«^ injury." 
ycwxct^t csTe, As where the plaintiff declared, that in a certain chapel of eafe 
jCa7».U within the manor of Wollafion, the defendant was bound as vicar 
of Alderbury, to celebrate divine fervice and adminifter the facra* 
jnent to the plaintiff, and his tenants and fervants within the 
faid manor ; and the aftion was for the not fo celebrating divine 
fervice in fuch chapel of eafe ; after a verdi£l fpr the plaintiff^ 
judgment was arrefted ; for the chapel being public and common 
to all the tenants of the manor, then every tenant might have 
this a£tion, which could hot be -, but the remedy fhould be in the 
Ipiritual court. 
ViieIre(bBT. This do£trine was recognized in a modem cafe of Hubert r. 
A^cort, Groves, Efpuu N. P* Caf 148. which was an a£lion of trefpafs 

X S«lk.x5, on the cafe for obftruf^ing a way, by laying large quantities of 
earth, (ifc. on it, whereby plaintiff was prevented from enjoying 
his premifes in as advantageous a manner as he had before done* 
It appeared that in fa£l the way was a public one ; but that de» 
fendanty by laying rubbifh, isfc. acrofs, had prevented plaintiff^' 
who was a timber merchant, from ufing it, and had obliged him 
to carry his timber, fsfc* by a circuitous way. This the counfel 
for the plaintiff (on the obje£tion being made that the remedy 
fhould have been by indictment) contended was fuch a fpecia^ 
injury as entitled the plaintiff to maintain this aftion. But Lord 
Kenyon held that it was not ; and th;^t the do£lrine laid down ii| 
Co. Litt. 56. a. was the true one ; and the plaintiff was nonfuited, 
pn a motion for a new trial the court of j^. if, concurre4 i^ opi-^ 
nion with His Lordfliip. 
j^non. 5- " It is to be obferved o;ithi$ aftion, that any pcrfon em-* 

X Ld.Rj7m.739-« ploying another in any office or employnient, is aniwerable for 
aSalk.441. . .jj his mifconduft or neglefi, or for any injury, which he may 
M occafion in the courfe of that employment ; th^ifefpre ^. <nafte( 
;< ihall anfwer for the mifcondu£t of his (cry ant," 
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As where an adion was brought againft the mafter, for his InrUr.Haytt. 
ienrant with his cart having run againft the cart of the plaintiflF * ^'^ ^^^** 
in which was a pipe of wine, which was overturned and fpilt^ 
the plaintiff recovered* 

But the form of the a£tion may vary according to circum« Moneys 
ilances. For if the fervant negligently drives his mailer's car- ^^*^°Su^ 
riage, and caufes an injury, the mafter is clearly liable in this 442.^ 
aflion, and trefpafs vi et armis will not lie. 

But it was held in this cafe that the mafter was not anfwerable Savignac y. 
for the wilful mifcondudl of his fervant, as by wilfully driving ^2?T* 
againft plaintiff's carriage, by which it was broken. ' ^ **'^' 

And in this cafe it was held, that for an injury caufed by the M'Manuf v. 
wilful aft of the fervant himfelf, neither trefpals vi et armis or any f 2a"o6w 
other ajiion would lie againft. die mafter, unlefs it was done by the 
mafter's direflion. 

But in all cafes whereon the injury is the immediate effe^i of , 

an zGt of the defendant, the a&ion muft be trefpafs via artnis^ and 
not trefpafs on the cafe. 

In this cafe the accident happened on a dark night, when the Leame ▼. Bnj^ 
defendant was driving on the wrong fide of the road, and the parties ^ ^■*»593- 
could not fee each other. No other blame was imputable to the 
defendant than being on the wrong fide of the road. But the 
injury having happened by the immediate concu(Eon of the car- 
riages, the Court held tnat the afUon (hould be trefpafs vi et 
srmis. 

But in Rogers v. Imbleton, 2 Bof, and PuIL N* Rep. 119. Ch. L 
Mansfield expreffed his difapprobation of this determination. 

So if the mafter order a fervant to do a bwful aft, and the K»«sft«>v^ 
fervant exceeds his^ authority and thereby commit an injury, the Kin.ag. 
mafter is not liable. Middletoii 

" But in the cafe of injuries, for which this aftion may be ^'ZS^V 
<< brought, it muft be either brought againft the mafter, or againft 
^' the fervant by whofe zGt the mifchief has been -done ^ for it 
*' will net lie agaifift ajleward or manager. 

For where the aftion was for unfkilfuUy and negligently work- Stone r. 
ing a coal-mine under and adjoining to the plaintifPs houfe, in ^^rJ?^^!, 
confequence of which the ground funk, and the buildings were 
injured, and was brought againft the defendant, who was an 
agent or manager, appointed under the Court of Chancery (the ' 
proprietor being an infant), but who employed a bailiff under 
him, and hired and difmified the colliers, but he had no perfonal 
intereft in the bufinefs, was not prefent when it happened, nor 
gave any dlreftions for working the mine in the manner by which 
the accident happened. Lord Kenyon, before whom the caufe 
was tried at StajforJ^ iTorifuited the plaintiff, holding the above 
ddftrine, which was afterwards confirmed by the Court of King's 
Bench on a motion for a new trial. 

So where a perfon, having an houfe by a high road, contra^ed ^* ^• 
Vith a furveyor to repair it, and the furveyor was to find all , bbTJ^uII 
materials, and he contradied with a third perfon to fupply them. 404. 
The fervsmt of the third perfon kid a quantity of the materials 

on 
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on the road, whereby an accident happened ; and on an aAioa 
being broueht againu the owner of the houfe, it was held to be 
well brought, and that he was anfwerable. 

6. <^ So no a£lion will lie aeainil individuals for a£ls done in 
•• a corporate capacity, unlefs mere is proof of exprefs malice.'* 

As where the a£tion was ^gainft the feveral defendants being 
the officers and freemen of the company of free fifliermen and 
dredger men of Feverfliam, by the plaintiflF who had been one of 
the lM)dy and removed by them, and afterwards reftored by the 
Court of King's Bench> to recover damages for the lofs of profits 
during the time of his amotion. The a£lion was adjudged not 
to lie. 



1. OF THE PARTICULAR INJURIES FOR WHICH 

THIS AQTION LIES. 

Thefe are dlvifible into injuries, I. To the perfon : 2. T<> 
perfonal property : 3. To real property, or chattels real : 4. To 
perfonal rights^ not properly reducible to any particular head. 

Of each of which in theur order. 
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I. OF INJURIES TO THE PERSON. 

I. If a perfon undertakes the cure of anj nvoundor dijeafe^ andbj 
negleSl or ignorance the party is not cured j orfuffers materially in bu 
healthy he may recover damages in this a^ion \ but the perfon 
muft be a common furgeon^ or one luho makes public profeffion offucff 
huftnefsy as furgeon, apothecary, Isfc. for otherwife it was the 
plaintiff's own folly to truft to an unlkilful perfon, unlefs fuch 
perfon exprefsly undertook the cure. 

«* And it feems that any deviation from the eftablifhed mode of 
«* pradice, {hall be deemed fufficient to charge the furgeon, &V. 
•« in cafe of any injury arifing to the patient.*' 

For upon this ground an aftion was adjudged to lie again ft the 
furgeon and apothecary, for breaking the callous of the plaintiff** 
leg after it had been fet : it appearing that it was done unfkilfully, 
and out of the common courle of practice, and for the fake 0% 
making an experiment with a new inftrument. 

a. •* If the health of any perfon is impaired in confequence of tjye 
^ oB of another^ as felling him bad wine, which injures the 
« party's health, this a^ion will lie ; fo for exercifing a noifome 
<« trade in the neig|xbov|rhood, which produces |he fame ba4 
« effefls." * 

As where the aftion was brought for ere£ling a brewhpufe an4 
burning fea-coal, by which the air was infedied : fo for ereding a 
tallow-furnace, to the annoyance by the fmell oif the plaintiff'^ 
houfe and famify, and lofs of bufinefs in confeqi;ence ; in thefe 
cafes the plaintiff had redrefs by a^ion oq the f ale. 
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3. <* If any perfon keeps a dog nvkich is ufed to i/V^, tlik aft Jon 
*< will lie againft the owner» at the fuit of any perfon whom the 
•* dog has bitten." 

But the owner muft have notice that the dog was ufed to bite ; Mafon v. 
for though if a man keeps animals fera natura, as lions or bears at Keelitig* 
large, without proper care, he is anfwerable for any mifchief they Jj^ Raym* 
do, though witfiout notice, yet dogs being manfueta uqtura^ the ^ * 
owner muft have notice of their vicioufnefs, or he will not be sharp, 
liable : and it is therefore matter of fubftance to fet out the notice zSaik. 66z. 
in the declaration. 

Therefore where a dog had once bitten >a man, and the owner ftill Smith w. Pelah, 
let him go at large, though he had notice of the dog's having bitten » Sitj. 1264. 
Ae perfon, and he afterwards bit another perfon, this aflion was . 
adjudged to lie againft the owner (^ the dog, though it appeared 
that the perfon who had received the Injury had trod on the dog's 
toes ; for the owner fhould have hanged him on the firft notice^ 
and the king's fubje£ls are not to be endangered* 

** But where the injury from any animal arifes from the plain^ 
** tifPs own mifconduft and want of care> the -aJBAon will not lie 
^* againft the mafter." 

As where in an adiion for keeping a dog ufed to bite, it appeared Brook r. 
that the defendant, who was a carpenter, had kept a dog for the e^n,"f! C«C 
protection of his yard, who was kept chained up all day, and 403, 
let loofe at night: and it alfo appeared that the plaintiff* had gone 
into the yard at night after it had been fliut up, and the dog loofe^ 
.and had then received the injury : Lord Kenyon ruled that every 
man had a right to keep a dog for the protection of his property % 
and that the injury here having arifen from the plaintiiF's own faulty 
in going into the yard after the dog had been properly let loofe, the 
a£lion would not lie. . ' 

" But where there is either a public way, or the owner of t 
<« niifchievous aniixial fufFe;:s a way over his clofe to be ufed as a 
<^ public one, if he keeps fuch an animal in hisclqfe, he is liable for 
«< any injury any perfon may fuftain from fuch animal." 

As where in an action for keeping a mifchievous bull that had a cafe cUed ^ 
hurt the plaintiff, it appeared that the plaintiff was going over a ^^- Kenyon in 
field of defendant's in which the bull was kept, and where he had ^^^^^^^ 
received the injury, it was contended, that the plaintiff having * 
gone there of his own head could not maintain the adlion ; but 
It alfb appearing that there was a conteft concerning a right of 
way over this field wherein the bull was kept, and that defendant 
had permitted feveral perfons to go over it as an open way, it was 
•decided, that plaintiff having gone into the field fuppofing he 
had a right to go there, and defendant having permitted it to be 
tifed as a legal way, that he fhould not be permitted to fet up in 
his defence die right of keeping fuch an animal there as in his own 
yclofe^ and that the a£i:ion was maintainable. 

So an adion will lie gainfi the owner of a dog ufed to bite (heep, Mtoa ▼ Btdcj^ 
ibr killing any, after notice to the mafter. Cio. Cer, %S4, 

And it is fifficient to fupport i)xtfcienter in this a£lion, that the K'timioQ t, 
Jog had once done fo beu>rt» Davit, . 
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And if one has a dog ufed to bite (heep, and he bites an horfef 
k is a£iionabie ) for the owner after notice of the firft mifchief 
done, fhould have deftroyed the dog, to prevent further injury. 

But thefe latter cafes more properly belong to the head o£ Is^ 
juries to Perfonal Property.' 



2. OF INJURIES TO PERSONAL PROPERTY. 

Under this head I (hall condder, i. Such injuries as arife to per- 
ibnal property, from the mifconduA or* negligence of officers i 
ad. Of private perfons. 

^ Under the clafs of officers I include, i. Sheriffs, and their ixi-»^^ 
ferior officers : 2* Attornies : 3. Juftices of the peace. 
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1. OF INJURIES BY SHERIFFS, OR THEIR INFERIOR OFFICERS* 

. Under this head it is previoufly to be obferved^ 

I. "That as the office of fheriff partakes of z judicial zs well 
<< as a minifterial fun£lion, wherever the iheriff is a£ling in his 
<< judicial capacity^ no a£lion will lie for any mifconduft in it, 
^< where no fraud or corruption appears/' 

As where the plaintiff declared againft the defendants as (herifis 
of Torky that time out of mind there had been a court of Record 
held before the (heriffs, where actions of debt had ufed to be 
brought, and the defendants in fuch adlions arrefted, and held to 
bail by the faid (heriffs, and that the fheriffs were aJfo from time 
immemorial keepers of the gaol % and the a£lion was againft the 
(heriffs for taking infufficient bail ; the Court held, that the two 
authorities concurring, they would hold the zGt to* be done by 
them ZB judges J and that the a£lion would not lie. 

%, If thefe are two (heriffs, and an adiion is brought againft 
them for any mifcondu£i in their office, and one of them dies 
before the tnal \ yet (hall the aflion furvive againft the other as in 
other sc&ions of trefpafs, the tort being feveral as well as joint. 

3, •* Where a tort has been committed by any officer of the 
<^< (heriff, the party injured may have his adtion either againft the 
<< (heriff or againft the officer (as in the cafe of a voluntary efcape) \ 
« but where the injury .is caufed by a negUB or breach of duty in 
<< any of the officers of the (heriff^ the a£iion muft be brought 
w againft the (heriff himfelf/' 

As where the a£fcion was againft the under-(heriff^r tmbexzling 
a nvriff this ieing a torty was adjudged to lie againft the under- 
iheriff. 

But where it was againft the und6r*(heriff for not executing a UU 
fffile toammnee oftheplaintiJpSi of certain goods taken in execu* 
tion, in purfuance of a promife ; this a&ion was held not to lie» 
it Ihould have been brought againft the (heriff as a breach of duty 
of office \ but in fa£^, . the under-(heriff is not bound to make 
iuch UU of fale, the legal mode being by writ of venditioni exponas^ 
therefore the action would lie in no cafe. 

The 



TRESPASS ON THE CASE,' tic 

The principal cafes in which this af^ion lies againft the fheriflF 
Cr his officers, may be reduced to four heads. 

T. That of efcapes: 2. That of jefcues : 3. Of improper or 
informal executions : 4. Of falfe returns. 

And id, Of Efcapes. 

Under this head, I fliall confider, i. What fliall be deemed a 
legal arreft, fo as to fubje£l the Iheriff and his officers j for unlefs 
the arreft is legal, this aftion will not lie : 2. What fhall be deemed 
anefcape: 3. In what cafes, and how far the fiieriffs fhall be 
liable : 4. What ihall excufe him, and how he may have redrefs* 

I. What ihall be deemed a legal Arreft. 

1 . Bare words will not make an arreft ; tnere hiuft be an aBual Cemier y. 
touching of the body^ or, what is tant amount y a power of taking iro- Spark*, 
mediate poffeflion of the body, and the party*s fubmiffion thereto : * ^^ 
and therefore in this cafe where the bailiiF faid to the defendant 
againft whom he had the writ, he being theii at fome diftance, 

th^t he arreft ed him by a warrant he had againft him ; and the 
defendant having a fork in his hand, kept the bailiff at a diftance 
till he retreated Into the houfe, it was held to be ho irreft. 

But where a bailiff having a 'writ againft a perfbn, met him on Hwnerr. 
horfeback, and faid to him, " You are niy prifoner," upon which Battyn, ' 
he turned back and fubmitted, this was lield to be a good arreft, ^'** i*G*«* 
though the bailiff never laid hand on him 5 but if on the bailiff^s Bull jn. p. 6*. 
iayingthofe words. he had fled^ it had been no arreft, unlefs tlie 
bailiff had laid hold of him. 

2. The arreft muft be by authority of the bailiffs to whom the Blatch v.Arch*; 
nvarrantis direBed; that is, he muft be in company, but he need Co\vp.64- 
not be the hand that arrefts, nor prefent, nor in tlie fight of the 

party arrefted : as here where he fent his follower forward, who 
made the arreft, he being at Tome diftance^ and out of fight, the 
arreft was held to be good. 

3. The arreft by me bailiff muft be by virtue of a warrant ftgned S.C.IM^ 
andfialed by the fberi^; a verbal authority is not fufficient. 

4. The bailiff when he makes the arreft need not fljew his Hod|« v. 
warranty rfor tell at whofe fuit the writ is, unlefs the party de- ^"j*' « 
mands it : and if the bailiff has two warrants in his pocket, and 
product neither, if the prifoner be refcued, either party at whofe 

fuit the warrants were, may bring his aftion and recover. 

5. It is not lawful to break open doors to make an arreft in any Semaine*scii^ 
cafe of' civil procefsj for the law will not allow fuch breach of the -5 ^^' 9*' 
peace. 

Therefore where bailiffs rapt at a door, and on its being opened P«* ^' Zvant, 
to fee who w^8 thei^, ruflied forcibly in wMi their f words drawn, ^®'^^** 
the entry and arreft were held to be unlawful* ^ 

But It i;he hMifffndj the outer 'door open, and entew peaceably. Leer. Oanfct 
he inay break $pen the inner doors to make an arreft ; and this was Cowp. z. 
held fo in the prefent cafe, where the defcndaht was ^ kdgef-, 
whole room it was contended was his dwelling-houfe. 

So 
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TRESPASS ON THE CASR 

So where the outer door was a hateh^-doorj the upper part of 
which was open, but the lower bolted at top and bottom, the 
officer unbolted the top ; and not being able to reach the bottom, 
leapt &ver it, and unbolted it, and let in the others : it .was ruled 
by Juft. JVilmot, that this entry was lawful. 

But where in a£Uon for breaking and entering plaintiflF^s houfe 
it appeared that the plaintiff's houfe flood in a ilable*yard which 
was furrounded by a wall, there was a ^hatch-gate which flood 
at the foot of the flairs which led to an open gallery from 
whence there were doors to feveral apartments, at the top of 
the flairs there was a door acrofs that part of the gallery which 
led to the chamber where t|ie plaintiff was ; the defendants 
having got into the yard, broke open the door at the top of 
the flairs and arrefled the plaintiff. Lord Kenyon held, that this 
was the outer door of the plaintiff's dwellings and that the 
arrefl was illegal. 

But though a perfon has been illegally arrefled, as here by 
the bailiff's breaking into the houfe, jtt if while in fuch illegal 
cuftody he is fairly charged with another arreft^ fuch lafl aneft 
(hall be good : but there mufl be- no fraud or collufion, firft 
to arrefl the party unlawfully, and then charge him with another 
aftion. 

6. ** By ftat. 29 Car. 2. r. 7. $ 5. no arrefl fhall be made 
^< on a Sunday^ except in cafe of treafon, felony, or breach of 
<« the peace^" 

An arrefl on tliis day is therefore abfolutely void, infomuch 
that the party arrefled may maintain an a£lion of f alfe imprifoo- 
ment in confequence of it. 

1. But a perfon may be retaken on a Sunday by virtue of an 
efcape-warrant. This is now enaded by flatute 5 Ann. c, 9. 

2. The bail may take their principal on a Sunday, and furrender 
him the next day. 

3. But a convi£lion on a flatute, and an order of committal 
to the houfe of corre£lion, the party having no goods, is not a 
criminal proceeding within the flatute to allow an arrefl on a 
Sunday^ but fuch is void. 

The writ to arrefl ihould be within the proper county ; for 
where a perfon was arrefled by a bill of Middle/ex in another 
county, the proceedings were fet aflde for irregularity. 

8. If a perfon is in cuflody of the fiierifF for one caufc, 
delivering to him a writ againjl th^ f^me perfon for another caufe, is 
a good arrefl ; as here, where he was in on a ca. ad. refp, deliver- 
ing a cap* utlag. was held good, and to fubje£l the fheriff^ on aa 
cfcape. 

2. What fhall be deemed an Efcape. 

t. ^ Imprifbnment makings part of the debtor's punifhment, 
<< againfl whom a judgment was had, and who could not pay, if 
<< after the defendant had been conunitted to prifon on a capiat ad 
^< fatisfaciendum he was feen at large, it was at all times deemed 
^ au efcape in the iheriffl'* 

.For 



TRESPASS ON THE CASE* . tf% 

,  For vfhet^ in debt againft the (lieriiFof Bucks for an efoape, die Balden r. 

cfcape afligued was, that a perfon In prifon at the fuit ot the ^^^^ 
J)lainliff was fuffered to walk at large through the. town, though 
attended by a keeper, it was adjudged fuch an efcape as fubje£led 
the (heri£F; and the plaintiiF had judgment. 

And the a£lion will equally lie although the party ha$ tJeVeX g^^ -^^ 
been in prifon, but remained in cuftocly of the ofHcer. z Bor.&PuL 

. 2. " But to perfons taken on mefncprocefs only, the (herifF might *4- 
•* ihew them what indulgence he pleafed, provided he had them 3 BU^k. Comob 
" forthcoming at the return of the writ." ^^^* . ^ . 

But that is now altered in the cafe of the warden of the TUet^ *^ 

and the marlhal of K. B, by flat. 8 & 9 Jf^. 3. r. 27. which 
^na^s, ** That the warden of the Fleets or marflial of the Kin^s 
** Bench prifon, fuffcring any perfon committed on mefne procefs 
** or execution to go at largey except on habeas corpus or rule of 
" courti fliall be deemed an efcape." 

So tl^at ftill in other cafes the officer may permit the perfon ar- Per Alhhurft,J» 
reded ip go at large, provided he has him at the return of th? Matonfonp' 
^rit ; t^ut in the cafe of final procefs, he cannot for a minute* % T.Rtp.z7a. 

** If the (herifF has arrefted a defendant on mefne procefs, it 
*< ihould i^Qta that he is not obliged to carry him to prifon when 
•• the return of the writ is out, if the plaintiff is not delayed iu 
« his fuit.** 

For where the writ was returnable in the eight days of the Plmdi r. 
Purification, under which the defendant was arrefted, but he was ^"ISFrfLcm- 
not carried to prifon till the day before the eflbign day of Eajier jon, 
term, when the plaintiff declared againft him 5 it was held, that 5 T. Rtp.J7« 
the flieriff was not liable to an a£tion as for an efcape, the jury 
liaving found that the plaintiff was not delayed in his fuit. 

So although the (heriff may have permitted the defendant to go Pariente v. 
at large without taking a bail bond 5 yet, if before the expiration Plumbtree, 
of the rule to bring in the body, bail above be put in, the iflierirf *^^-*^™»« 
is not liable to an a£^ion for an efcape or for the return. 

But if the fheriffomit to take a bail bond, and bail above be FulUrr. 
not put in and in due time, the Court will not permit the flieriff ^^^^^^ ^^^ 
to put in and juftify bail to fave himfelf, if the plaintiff in the * 
96iion oppofes it ; and in fuch cafe the iheriff will be liable to an 
aft ion for an efcape. 

But if the plaintiff has neglefted to oppofe the juftification of Mumyr, 
bail, and they have been permitted to juftify, the rule for the allow- ^g"**^ o 
ance of bail when produced is an anfwer to an aftion for an efcape. 

3. By the fame ftatute it is further enabled, *« That if the 
** marfhal or keeper of any prifon fhalf, after one day's notice ii) 
** writing, ref ufe to fliew any prifoner in execution to the creditor 
«* at whofe fuit fuch prifoner was charged, or to his attorney, fuch 
** r^fufal fliall be deemed an efcape. 

4* " Where a new flieriff is appointed, bis predeceflbr % do. 71. 
^ in office fliould hand over to him all the prifoners in his 
«* cuftody with their refpeftive executions 5 and if he omit 
<< any^ it is an efcape, and this fliould be done by indenture." 
Cro, EL '^66. - ' ' 

, ypl.^. I For 



"♦ ' TRESPASS ON THE CASE. 

I 

^p^j'* ^*^«» For where the prifoner for whofe cfcape this a6Kon was brotlgiit, 
J Co. 71. .had been in the cuftody of the former flierifiir, at the fuH of th§ 

plaintiff y and alfo of one Dightony and in the indenture containing 
the names, ^c. of the prifoners, the execution ofthefmt j/'Dighton 
only was mentioned / -and the prifoner efcaped ; it was adjudged, 
that the former (heriffs were liable for the cfcape as to the plain- 
tiflF's execution ; for being delivered over for one caufe, he was out 
of execution for die other, and fo it was an efcape immediately in 
the old (heriffs. 
4 C. Ibid. And if the former (heriff dies, the fucceflbr muft at his peril 

fake notice of all the perfons in cuftody, and their refpef^ive 
executions ; but till a new flieriflF is appointed, the under-fheriflF 
is to take charge of the prifon, and is made liable by ftatute 
^ Geo. I. r. 15. But in fuch cafe the aflignment by the under- 
fiierifF need not be by indenture. 

'< But in no cale (hall the (heriiF be liable, except the 
'* perfon who has efcaped has been in adual cuftody ; that 
^ is, unlefs legally arrefted by his own officers^ handed over to 
** him /// the gaJjij xhi^ former (lieriff, or regularly delivered inti 
«« cujlody."* 

And, I ft, " He muft have been legally arreted by thejheriff^s 

•* own officers!^ 

De Moranift y* ^^^ where the plaintiff, having taken out a capias ad fatif^ 

Dwxkin, faciendum againft the defendants, (ent^it to ^Painter^ his agent in 

4T.Rep.xac. Cornwall y he applied to the^Jkeriff for a warrant, dire&ed to 

Painter^s own clerk, afligning as a reafon for not applying to 
the under-(heriff', that the under-(heriff was attorney for one of 
the defendants ; the Jheriff after fome obje£tion, granted a war* 
rant to Rogers, Painter's r//rl, who arrefted, and fu/Fered the 
defendiant to efcape; it was held, that the (heriff was not 
liable in this cafe, nor in any cafe where a fpecial bailiff is 
appointed on the nomination of the plaintiff himfelf ; for he 
muft take the confequence of all his ads, particularly as by 
fuch means the (heriff might be charged either by their fraud 
or negleft. 

2. " Or he muft be handed ov^ in gaol by the former (heriff." 
pnitvbridse' For where the old (heriff had a perfon in cuftody in a private 
court's cafe, houfey and would there have afligned him over to the new (heriffi 
Cro.Ein.366. ^jjQ refufcd to accept him, and the prifoner efcaped, it was 

adjudged to be an efcape in the old ftieriffs, but not in the new ; 
for the prifoncrs can only be affignedin the common gaol, 

3. " Or he muft be regularly delivered into cuftody^ in order to 
*' fubjeft the officer to an efcape." 

Watfon V. Sut- ^^^ where the prifoner was out on bail, and came and fur- 
ton, rendered himfelf in difcharge of his bail, by entering a reddidit fe 
Saik. ^7, jn thg judge's book, the plaintiff's attorney accepted him in 

execution, and filed a comfnittkur with the omcer^ ai^d afterwards 
the prifoner efcaped : this a£tion was held not to lie againft the 
marfhal, for he was not chargeable mihoM mticiy which (hould be 

done either by ferving him with a rule or tntering a cmthMtut 
alfo in hisbook. 

5. Whcr» 
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jeft the bailiff. , $ Co. 4». 

(J. Where the (hmS appointed apri/oner turnkey ^ tie pri/on, it wiikinfon r. ' 
was held to be a voluntary efcap^ , Salter u *»/. 

CaC temp, 

3. "In what Cafes and how far the SheriflF is liable. 

' !• By ftat. 8 .& 9 IF. 3. r. 27./ 9. " If any perfon, defiring 
^< to cliarge anotlier with any a£):ion or execution, (hall defire 
•*^ to be informed by the keeper of any prifon, whether fucl^ 
** perfon is a prifoncr there or not, the keeper fliall give a tru^ 
/< Dote in writing to fuch perfon or his attorney, under the 
^< penalty of 50/. ; and fuch note, acknowledging the perfoo 
*< to be there, (hall be fufficient evidence that fuch perfon is in 
*^ adual cuftody." 

When a perfon is acknowledged to be in afluahcuftody^ Jelivery- jjckTon t. 
ing a vrrit to the Jb^riff againjl fuch perfon is an arreji inlaw, and Humphryi^ 
will fubje£k the flieriff or o(Ficer in. cafe of an efcape. ^**^ *^^' 

2. " The (berHF is only anfwerable for an efcape from himfelf, 
*« or from fome of his oflBcers/* 

for where a ca. fa. was awarded by the (herifF oi Berks to vrayd^andBur* 
«ake t}ie body of /• S. who was then to cufiody 9/ the mayor and l^^^ o' Wind- 
4furgejfes of Windfor, and it being a Hberty^ he made his mandate ^J gjf' ^^ 
^fut, dire£led to them as baiKffs of the liberty ; afterwatds /. & Ante, foL 667,- 
efcaped, and the afirion was adjudged to lie not againft the S. P. 
iheriff, but againft the mayor, fe'r., they not being officers of his. 

3. If the defendant is in cuftody of the (heriff, taken under a Bonner r. 
€apias utlag. on an outla^vry on mefne procefs, yet if die (heriff Stokely, 
fikletS'him to efcape, this adion will He : for though in fad the 2*^^^"^ ^^*' 
party is in cuftody at the fuit of the king, and the plaintiff has no v.^hamyncyf, 
•intereft in his body, yet as the outlawry will not be reverfed without % StM. 901. 
fe<^uf^ty given to appear to a new original, his efcape is an injury ^^^^ ^' 

*K) the plaintiff; and lb the a£l ion lies. j Wilf-s. 

4* " A diftincftion is to be obferved between procefs -which is 
- w twiW, and which is erroneous." 

'* For where the procefs is void, no aAkxi will lie againft the 
<* (heriff for an efcape ; but it will, where the ptocefs has beeli 
" erroneous, or irregular only." 

The (heriff in this cafe had the defendant in cuftody on a ca.fi, ShMey r. 
nvhich had iffued after the year end day vjithout a fcire facias , and Wri§^, 
the defendant efcaped. In an adion ror the efcape, tlie (heriff waS ajlait^/^e 
lield to be liable, and that he Could not take advantage as a defence^ Cra £Ue. xit. 
of the irregularity in fuing out the procefs ; but it had been other- S. F. 
•wife had the arreft been made on a cap* ad refpond, tefted of Trinity, 
'^mA returnable the Hilary term foHoMring ; for fuch procefs muil 
be returnable from term ta tetm-, -or it is out of court. 

So where the arreft is founded on a void judgment, the plaintiff q^^ ^ gf^^^^ 
:canm»t racorer agaihft the (heriff for an efcape \ but it is otherwife Canfa uik 
where the judgment is only -erromnus^ 
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*' And wherever the Court which gives the judgment hal 
•* jurifdi£^ion| the judgment may be erroneous, but is not 
«• void; but if the Court has no jurifdidion, die judgment 
« is void/' 

Therefore where a ca. fa. was executed on a judgment of an 
inferior court, in debt on a bond mzde extra jurtfdiBhnemf and the 
defendant had efcaped, the Court held that an adiion would not 
lie againft the (heriffl 

And the reafon why the iherifF is charged in one cafe and not 
in the other is, that though ^the procefs is ernmeouSi yet the fheriff 
fnay juj}ify under it in an a^ion for falfe imprifonment ; arid 
as he may therefore prote£l himfelf by fuch means, he {hall be 
charged. 

Therefore on a recognizance in chancery, conufee having fued 
execution by ca.fa. under which conufor was arrefted and efcaped, 
h was adjudged. That though the ca.fa. was erroneoufly awarded, 
yet that >yhile it continued unreverfed it was a good execution for 
the party, and the flieriffwas liable. 

2. How far the Sheriff is liable* 

Tnfpafs on the cafe lies in cafes of efcapes on tnefne proceft in 
which the debt or damages not being afcertained, the plaintiff 
recovers in this a£iion damages for lofing the benefit of his 
aftion, which are uncertain ; but where die party has been in 
cuftody in execution y wherein the debt and damages are liquidated, 
thete, under the ftat. Wejl, 2. and i Rich. c. I2. the whole are 
recoverable in an aSlion of debt ^ with this exception, that where the 
plaintiff had execution on a ftatute of lands, goods, and body, and 
the prifoner efcaped, as the lands remained in execution, debt would 
not lie, but trefpafs 00 the cafe. 

*^ In efcapes, therefore, on tnefne procefs the matter turns on, 
« ^whetlier in fa6l the plaintiff has been delayed in hisfuit or not, 
'< or fufFered any injury from it : for if he has not, and it is fe 
." fouo4 by the jury, no a£kion whatever will lie.*' 

As in this cafe, ante^ where the defendant was arrefted on 
tnfne pvbcefs^ but kept in cuftody after the return of the writ, and 
Alien carried to prifon ; and the jury found, that the plaintiff was 
not thereby prejudiced or delayed in his a£bion« It wasrefolved 
that. the plaintiff had no caufe of a£lion. 

And if the party proceeds by a£tion of debt againft the iheriff 
or gaoler for an efcape, the jury cannot give a lefsfum than the 
creditor would have recovered againft the prifoner j that is, the fttift 
indorfed ofi the writ, and the legal fees of execution. 

..And note. That if the party efcapes out of one of the counter^ 
th^.ad^ion (hail be brought againft both flieriffs^ not againft him 
only from whofe counter the elcape was madej for the two pef- 
ibtii^ make but one iheriff. 

. : hk ppint of pradice in this cafe» if there has been no mi(- 
condud in ihe Iheriff, or if the defendant who efcaped was ia- 

fohcnt. 
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(blventj fo that although he had not efcaped, tlie party wotild 
hare had no fruit from his a£):Ion, the damages are generally 
nominal. 

» 

4. What ihall excufe the Sheriff, and how he {hall have 

Redrefs. 

1 . «* The firft cafe I fliall confidcr in which the iheriff (hall 
«* be excufed for an efc*ape, is the cafe of re/coujJ^ 

If the fheriff arrefts a perfon on m^ne procefs^ and he xsrefcued Jf^y J' Proby, 
in going to gaol, the flierifF is not liable ; for as the ilieriiFif he ^^' «^-4> » 
meets the party againft whom he has fuch procefs, is bound to * , 
arreft him, if pointed out to him, and fo he cannot be fup- 
pofed to have the pojfe comitatus then with him : in all cafes Qarf!^"*J^e l 
of meffie procefsy on the fame principle, in cafes of refcue he Jhall qj^ eu%. 873. 
be excufed. ' . : \ -"^ 

But if fuch perfon be once within the walls of the prifon after i Roll. AK. 808^ 
fuch arreft on ntefne procefs^ the (heriff (hall in all Qafes be liable, Southwit*» «15p,^ 
except where the refcue is by the king's enemies, or the efcape ^ j^^j,^J^.. •! 
by rcafon of fire : but if a party of rebels or traitors breaks theprifon 
and lets the prifoners at large, the fheriff is liable on this ground, Year B. 33. 
that he may always command the polTe comitatus^ and no power ^- .^ ^' ^^ 
thall •e prefumed greater than that, except common enemies ; ^ Norfolk, 
befides, he may have remedy againft traitors or rebels by law,' bui 4 "i^* R«p- 7^9- 
not againft common enemies. 

And the law is the fame in the cafe of arrefts on final prbeefs. iRiM. Abf.8«t 

" For wherever the fheriff has time to prepare th^ poffe eomi^ 
«* tatusj he fliall be liable in cafe of a refcue.** •; 

Therefore where the (heriff was ordered to bring up the body Cromptoo t, 
in cuftody on mefne procefs, by habeas corpus, and defendant was Ward, 
refcued in going to court, the (heriff was held to be liable ; for * "*• ^ -' 
the (heriff having had' notice when the body was to be brought 
up, he might have provided againft a refcue by affembling the 
poffe comitatus. 
, «< And in the cafe of a refcue, the party at whofe fuit the ar- Jj^^**? ^^ 
« reft was made may maiocain his action either againft the (he- ^^qu\o^. 
<* riff or againft the refcuers. If, therefore, he eleds to proceed Congham** r^ff^ 
*« againft the refcuers, it (hould feem that the (heriff was dif- HuiLyJ. 
«« charged/' 

2. '^ A fecond ground of excufe for the (heriff, in cafe of an 
*« efcape, is a recaption upon afre/bfuit" 

But 1 ft. In the cafe oi voluntary efcopes, the gaoler cannet retake 5 Ca 5s k 
the prifineryhut the plaintiff may by an efcape-warrant, and PcrWilmot* 
proceed againft him to judgment, or againft the gaoler. This is j^ViiCao^, 
In the cafe of ifiefoe procefs. 

But if the party fo - fuffered to efcape waf in exectittoHf the UnthtXi r. 
plaintiff miy* rettikQ him after the twelvemonth without a fcire hS^^^^cw. -t. 
fattasy fair he is on the firft exe(;ution. Bull H. F.69. 

And this though the ^aintiff had recovered in an a^iion againft Cottopv. 
ibe easier, 4^ t^e fw wcovered was lefs tbai^ the debt, . TrSa?' 

1:3. • Btttcitf/j^" 
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But In the cafe of negligent ef capes ^ the gaoler may at any time 
retake the prifoner ; though if the defendant efcapes out xA pri 
fon, and the plaintiflF fends a difcharge \(^hile he is fo at laige^ 
the gaoler cannot juftify retaking htvtfar his fees* 
, 2, The prifoner muft be taken onfrejh fuit to excvfe thj5 fli^ 
riff J and though he may have been out of ftghtj (as in this cafe, for 
a day and a night,) yet may the recaption be deemed frefli fuit» 
tnd the fheriff be excufed ; and though the prifoner might have 
fled into another county, yet may the iheriff there retake him oq 
a freih-fuit« 

But the recaption muft be before a6)ion brought, or it fhall 
not be deemed f reih fuit \ for where it appeared tnat the recaption 
was not till after the a^ion had been commenced, the marlhal 
was held to be liable for the efcape from his prifon. 

And in this cafe the recaption was pn the fame day of com* 
mencing the a£lion, and the ofiiccr was held not to be difchargedi 
the right of a£bion being attached in the plaintiff. 

So if the efcape was involuntary, and the party returns of bimfetf 
before aftion brought, and is in prifon, it ihall excufe the officer } 
for it is tantamount to a recaption on frefh fuit. 

3. <' In j;;eneral» to charge the (lieriff or his officers with aa 
f< efcape, it muft have proceeded either from coAnivance, froim 
f< negle^, or want of due care, and therefore in all cafes whefc 
^< the iheriff or his officers are afting under proper authority, and 
^ an efcape happens, he is excufed." 

Therefore where in an a£lion for an efcape againft the mar« 
£)al, he gave in evidence that the perfon in. priCon had been let 
out to bail by order rf the Courty to profecute the s^ttaint ; it was 
lield a good juftiiication j for it was not done out of his own heaxly 
but by command of the juftices. 

An efcape of a prifoner in the cuftody of the marflial, from tie 
rules of the Kinf^s Bench prifon^ is a negligent and not a voluntary 
efcape I for by ftat. 8 & 9 i^. 3. r. 27., the marffial has a ng^ 
to permit a prifoner to go within the rules* 

4* << As in the cafe of voluntary efcapes, the a^ion lies agedfifi 
<< the ^cer permitting it, the (herifffeems thereby to be difchargei 
<< if the party proceeds againft the officer/' 

And wherever the gaoler fuffecs a voluntary efcape, from thai 
moment he is a wrong-doer, ^nd though the original defendsmt^, iv* 
.turns, and the plaintiff proceeds agoing him to Judgment after his re- 
turn, yet it is no waiver of the a&ion againft the gaoler i.hxxi kc 
may ftill be fued for damages* 

5. << And in the cafe of a voluntary .efcape, no fubfequent a€» 
<< fent of the plaintiff in the a£tion ihall purge i^.'* 

For where to zfei. fa. quare executu) non, &c* upon a judgments 
the defendant pleaded, that He; had formerly b^n taken in exe- 
cution on a ^a^yir. upon the fame judgment, and by the Sheriff 
fuffered to efcape, to which efcape the plaintiff eonfented i it was 
held no plea« fpr the fubfequent affent could not make it an 
efcape with the confept 9f the plauuiffii hNi.tktf \^ ipoxj either 
f^Lj^ the iheriff or retake the pa^]i; 
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3. ** A third ground of exemption from liability on account of 
*• efcapes is where the prifoner has been permitted to go at large 
'^ on a day-ruie, and nas been feen at large at a time not pro-*' 
" te£ted bv fuch rule, which would be an efcape.** 

With reipeft to day-ruIeS| they are granted in purfuance of 
ftat. 8 and 9 /F. 3. r. 27.} i, A petition is prefented to the chief 
juftice and judges of the Court, figned by the feveral prifoners 
who want day-rules, ftating that they have occafion to treat widi 
their creditors, &c.; and praying leave to go out rfprifon for that day, 
for the purpofes aforefaid, and to return again the/am} day. Upon 
this a rule of Court is given, entitled as of the day prayed, and 
leave given accordingly. 

And where fuch a rule was given on the firft day of term, PieH v. Toiiei 
tnd the prifoner had been feen at large on the morning of that 9 E«fti xji* 
day, before the Court fat, and it was contended that no petition 
could he prefented, nor rule granted, till the Court fat, fo that the 
' prifoner was out without authority, the Court held that the rule 
when granted, had relation back, and legalized the abfence of th« 
prifoner for the day, 

 

?. How far the Sheriff fiiall have Redrefs, 

I. If the party in cuftody, on execution or otherwife, efcapes, Sulfton«nd 
the (heriflF may have an adion of trefpafs on the cafe againft iim, CreJaui.^!*!* 
for the IherifF is liable over to the plaintiff in the firft adiion. * ^ 

So in an aAion againft a prifoner for an efcape, Juft. JTatci Morrbv. 
ruled. That if a fhcfiff voluntarily permits a prifoner to efcape, ^'^^^J* \ 

' sind he in confecjucnce is obliged to pay the debt, he may main^ AO^Oi^MS 
tain nn ^£lion for money paid, laid out, and expended againft the 
defendant, fof he is difcharged as againft the plaintiff in the 

- a^ion I and he faid that the fame point had been fo ruled by 

' himfelf and Juft. Gould on the weftern circuit. 

And this adion is maintainable by the (herifF againft the perfon shenA of Kor« 
efcaping, though he himjtlf has not been Jued on the efcape : For the ^*«^ *• *p*^- 
party arrefted did ^ wrong by the efcape, and the flieriff is always cwkElb.51. 
liable to the plaintiff in the original a£lion : and perhaps the per* 
fon efcaping might die, or leave the country before the (heriff 
was fued, and fo he would lofe his remedy. 



2. But the Aaf7|^wbo made the arreft, and from whom an AdmcoBv. 
efcape has been made, cannot have cafe agaitjfl the perfon efcaping^ q^^^xm* 
even though the (heriff has recovered againft him ; for he is not 



chargeable to the (heriff*^ /aw, hut ^pon his o^;^ undertakings 
and therefore as no refponfihility is by law annexed to his office, 
the Uw gives him no remedy, as the wrong was pot done to him 
t)Ut to thejberrf. 

Having comidered Uie cafes of efcapes and refcue, I ftiaU now 
Cpofidec thofe on improper and informal executions^ 



1*4 3- Of 



u 



TRESPASS ON THE CASE, 



I Stra. 111. 
f WiJr.Z4i. 



s.e.m. 






Ctfo of lame* 

fennett, Elq. 



Htnehett 7, 
]Cemplbn» 

r . . . i ' 






 « 



y Of Improper or InfoFtnal Executions^ 

I. By ftatute $ Ann. c. 14. $ i, ".Nogood^ or chattels what* 
^ evefi lying or being on any pren^ifes leafed for life, years, €|r 
^* at will, (hall be liable to be taken in execution, unlefs the party 
^* at whofe fuit the execution or extent is fued oMt, before the 
^* removal of the goods, fljall pay to the landlord or his l^ailifFall 
«« fuch fijms of Dioney as are or (hall be due for the rent of the 
f« faid premifes at the tinje of the taking in execution, provide4 
•« the arrears do not amount to one year's rent; and in cafe tl^e 
^ amount exceed one year's rent, then the party at whofe fuit the 
•* execution is, paying the landlord or his bailiff one year's renf, 
" may proceed in the execution, and the flieriff or other officer 
f* is empowered to levy the money fo paid for ren^as well as the 
f* execution, anc^pay it over to the plamtiff." 

If therefore the (berirf takes goqds in execution, and removes 
them off the premifes before the landlord has been fs^tisfied fqt 
the year's rent, {he having got notice that the rent was due) an 
aftion on the cafe Ijes againft him, either at tlxe fuit qf the laadr 
lord himfelf, or, in cafe he is dead, of his executor or adminif- 
trator, it being an injury to the eftate. 

Put thefe decifions are ^o be obferyed ; * 

1. That the payment muft be made by the plaintiff in the 
^^lion^ and the iheriff fliould not proceed in the execution till the 
rent is paid j for fo are the words of the ftatute. 

2. The landlord muft be paid his %juhoU yeat^s rent; that is^ 
without deduftion of poundage for flieriff 's fees. 

3. <« The ftatute extends only to the cafe of the immediate UJbr 
f* of the defendant." 

For where the leffee had underrlet, and the under-leffe^'s 
goods were t^ken in execution, the Court held, that the grouml- 
l^dlord (that is, the firft leffor) had no claim uqdey the ftatute 
fo one year's rent, as againft the eftate of the under-ie/ee, but that 
\t was confined only to his leffor, who was the original leffee, 

4r "TJ^e ftatute extends, to all cafes of execution by/.//i.'* 

For where the defendant had judgment as in cafe of a nonfult, 
^nd toqk put ^Jl.fa. for his cqfts, if ;»ras adjudged, tfiat die land- 
lord Ihould be paid his rent before fhe execution was ferved, though 
It was contefted, that the ftatute only extended to cafes of exe-. 
putions talf en oiit by tie p/aintif. * - 

5. 5«But the (beriiF muft in' all cafes lave mtice oi the rent 
«« being in arrpar, pr he is not Ir^y e after he l>as levied the money." 

For where the leffee was in arrear of rent, and the leffor died, 
g|id before adminiftratipn granted ?i fi.fa. iffued, and was exe- 
cuted by the flier jff on the gqods of the leffee; ^nd afterwa^s 
adnamiftration was granted, it was adjudged, that as there was 
no one to whom payment of the rent could be made when the 
necution was levied, and the flieriff ^^as not obliged to retain. 
Hic admmiftrator was without remedy, and particularly as tifo 
^oijfce of rem^rrear ought tq tJCUne from the landlord! 
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 • 

Biit in thefe cafes, if the flieriff has levied the goods, the a VTiiL 141. 
landlord may avoid an a£tion, by getting a rule of court on tin 
theriff to pay him out of the money levied. 

2. ** Another cafe in which the flierlfF is liable to an zdiiofi 
'* under this head is this :'* 

If two writs of the fame tefie came to the hands of the Iheriff, Smtllcombe v, 
he (hould by common law execute that firft which is firft de- ^^^^'"|^"^ • 
liyerpd, the goods being bound yrow the tefte. But by the ftatute ' . , 

of frauds, the goods are bound ^c/« the day of delivery j and fo 

triority of delivery is an advantage. Therefore now, whatever 
e the telle, the firft delivered ought to have the priority of 
execution : and therefore, if two writs of feri facias both come 
to the flierifF on the fame day, that which is firft delivered muft 
J>e firft executed. If therefore the (herifF executes the laft de- 
livered^.^, firft, it is an injury to the plaintiff in the firft yf.yJr. 
and he may have this a£tion of trefpafs on the cafe againft the 
{heriff; but the execution of the (eCondf.fa. is good, 

" But in order to charge the (herifF, the firft execution muft 
^ be bonjfde,** 

For where in an a£lion againft the flierifF, the cafe was that a Dudley ▼. 
/.//J. had ilTued direfted to the defendant at the fuit of the YwT,"^. ' 
plaintiff, againft one Crop ; one Jf^hitehall was made fpecial bailiff, 1 ^ 

and the warrant was made out to him and two others. Swantoftf 
the plaintifPs attorney, was prefent at tl^e execution of it, and 
faid to Whitehall to uf(8 Crop kindly, and not to take his houfe- 
hold goods, for that his landlord, one Earl^ would foon be in the 
country, and would pay the debts : upon thia the bailiff road 
iround the land, and faid " Ifeize all this corn and cattle ;" and 
fook fome acpount thereof for the ufe of the plaintiff*. This^^. 
was tefted the 11^ of May^ and executed the 14th In the man* 
per mentiqned. On the 2pth of May^ Earl, Crop^s landlord, to 
whom he was indebted upon a judgment^ fued out ^ji*fa. againft 
him ; and the fherifF's bailiffs not being in poflefHon oiCrop^s goods, 
^ nor having left any body there. Earl got his execution executed, 
^nd there >fas no proof that Earl promifed to pay the plaintiffs 
in an action againft the fherifF, it was decided, that it was proper 
(evidence to be left to the jury, Whether the firft execution that 
pame into Croph houfe was intended to be, or really was executed* 
and not fraudulent ? I^ie jury having fo^in^ {t to be fo, the de- 
fendant had judgment, 

3. But where two writs come to ^e ih^yi^i ^ he executes the Ry^otv. 
Jaft delivered firft, and levies ^nder it, f\ich fale fliall he goQ4 as fj^'?"*^^ 
well to the vendee, who iOiall hold the gpods^ as tq the plaintiff qucw.xTJL^ii 
in that writ who fhall not be liable to refund the mon^y 
levied^ but the (herifF ihall be liable to thj? plaintiff in the firft 
execution, who h^^d ioflt the benefit of his execution againft t|ie 
defendant. 

But where two writs are fb delivered, if the iheriff has feii»d Hutchmfea «; 
under the fecond writ, but not a^uallyjold ^ or if he permits the *°!?^ 
ylaintiff under the fecond execution ttf k%Hut with a refervation * '^•*^®'^ '^^^ 
$f fffe jfi^ if^ffHti^r^^ ^) (uch ^^e tbe plain^ff usider the fecond 
'^ f »ewtio|» 
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ef ecution b not entitled to hold the montj levied agftkift iim 
plaintiff in the firft* 

The laft chfs of injuries for which thuf a£lion lies againft the 
(berilF or other officers, is that of 
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4* Falfe Returns* 

X. As where, a {heriff returned ^^/cire fee?* to z Jcirt/acw% 
when in fad he had given no notice, thi$ a£lion was adjudged to 
lie : and that it might be laid in the county where tne retum 
was made, and not confined to the (heriff's own county. 

So where the (heriff made a falfe return of ntn eji invcattu to 3 
writ of mefne procefs. 

So where the fheriff had dire£led his warrant to the bailiff 
of a liberty to arrell the party, he made the arreft, and yet the 
fheriff returned non eJi inventm^ and this afiion was adjudged to 
lie. 

<< But where ^ iheriff is called on to return a writ in which die 
c( property of the goods may come in queftion, he may inquire 
<< bow the property is circumftanced| and make his return 
<' accordingly." 

For where in an adion agaipft the defendant, the (heriff of 
Derb^Jbirt^ for a falfe return, the cafe was. That a writ oifi-fh 
iffued againft the goods of one Clarlc^ certain good^ were leized 
which appeared to be the property of Clarke i but it appeared 
that he claimed them under A^eA of afiignment from one Allanfwx 
who being indebted to Clarke in 400I. in conGderation of 2q1i 
more advanced, and of an annuity of 25I. per anti. for his life, 
Allanfm had afiigned all the goods in queftion to Clarke i but this 
atinuity'deed had never been regtftered^ and therefore was void under 
flat. 17 Geo. 3. c. 26. the (heriff had returned mJla bona ; it W9S 
adjudged, that the deed being void for want of being regiftered^ 
that Clarke tad no pro^rty under the ajjlgmpent^ and that therefore 
the retum was right. 

2. It feemed the better opinion in this cafe, that if the (heriff 
makes no return to a writ, that this aftion will lie. 

3. The executor may maintain this aclion iox z falfe return in 
vita tejlatorisi but this in the cafe q{ final only, not in the cafe of 
mefne procefs (as where upon zfi.fa. the (heriff returned that he 
had levied a par^, whereas in faft he luid levied the whole) ; for by 
the levying of the goods a right veiled in teftator, and fo in the 
executor, as part of teftator^s eftate \ but in the caie of m^^ 
trocefsj it is a tort which dies with the teftator, no property 
{living vefted. 

4. \t is neceffary to obferve, that ftxne returns 9rf voi4» though 
no a&ion will lie on them, they not being falfe. 

As where the return w^s. ♦« nulla lonqf* and made iefrrt 
tff rtturn^zj of the wrft, it was held to be void ; for though fhc 
defendant might have 519 goods 0f (hi timfy yet he »ight at t>i^ 
time of the yetuiQ/ • ' '• ; 
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* So where the return w^s that the defendant was ^ttadiei Uwtmfr. 
pit catmilm md valtntiam lol. this was adjudged^ a void fetunif ^•^^^''J?**** * 
for the return ihould fet out lubat the cattle nuert^ fo that they ^^ ** 
might be forfeitedi but upon fuch a general return, none of them 
could be forfeited* 

5. But by flat. ai. Geo. ^. c. 37./ 2. " No flieriflF (haU bf 
«* called upon to make any return to any writ unlefs re* 
•< quired fo to do it within Jx nignths after the expiration of his 
^^ officer 

I. The fi^ months are to be lunar months. Rexv. Add«rlty« 

1, The day the IherifF is fuperfeded, or goes out of office» i$ Doug 446. 
the firft day, and reckoned inclufive. ^- ^• 

3. But a mere requeft to the {her iiF to return the writ is not ReiT. Iomiu 
fufficient j he muft be required to make the return iv rule of courts '^^'S^ ^'^* 
or he fliail not be liable. sT.iu>*, . 

2. OF INJURIES BT ITTOKNIES. 

• • • 

1. <^ If in confequence of any negle£l, mifmanagement, 
** or corruption of the attorney, the client fuffers any lofs 
^< either in his foit or otherwife, be (hail recover damages in this 
*« aaioB." 

As where the defendant was attorney to the plaintiff in a Ra<W^M-" 
caufe wherein the plaintiiF, had a Yerdi^ and the defendant in ^ V7i](: as5. 
that a£lion having been furrendered in difcharge of his bail, the 
attorney negleBed to charge him in ^xecution^ whereby he was dif- 
charged, the a&ion was held to lie againft the attorney for fuch 
«iegle£l. 

«< But as the damages in this z&\on are not neceflarily the 
'* full amount of the firft judgment, the remedy muft therefore 
** be by this adlion, not in afummary way J' 

For where in debt, the party was arrefted by the defendant fM ?• Y«W«»i 
who was plaintifPs attorneys but he having neglefted to dechre 4Buff.so6^ 
againft him in two terms, the party was difch:irged on common 
bail. The plaintiflF applied^^r an order of Court on the attorney, 
to pay the Huhole debt s but it was ref ufed : the Court faying, that • 
«he plaintiff ihould bring his aBton regularly againft the attorney ; 
for, if the defendant ip the firft a£lion was in folvent ^ircunv- 
ftances, the plaintiff might ftill recover againft £/m, fo that the 
'whole fum (hould not nseeffariHf go in damages againft the 
-attorney. 

2. Where an attorney takes upon him to appear for another, Aa«a.a«Uk 1^ 
the Court looks no further, but proceeds as if the attorney had 
fttiEcieat authority, and leaves the party to his a£iion againft hin}, 

3. «* But the remedy for injuries by this adlion is not con^ 
«« fined to the cafe of attorney hnd client: for if, in the conduft of 
«< a fuit againjl any perfon^ an attorney is guilty of any difhooeft 
<' Or unwarrantable pradiceSi he is fubjed to this auion at the 
'* fuit of the party grieved.** 

, For where the plaintiff had been fiicd by one Ltft^ to whom Kni|btv.Os|f 
jthe prefent defendant was attorney, which fuit had been non {jjj^j-. 
f loffed ancTcofto affeffedj yet the defendant having knowledge 

of 
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' of this had unduly and malicioufly procured a Judgment to hi 
Jig^^d againfi the tlaintiff^ at ihefuit ofLoh^ atid taken him in exeev^ 
tiony under which the plaintiff had been imprifoned until delivered 
by writ of fupcrfedeas, the a£^ion was held well to lie. 

But this cafe falls more properly under the head Malicious 
Profecution. Qtiod vid. Plenius. 

3. OF INJURIES BY JUSTICES OF PEACE. 

For any breach or negleft of whofe duty of oiBcei this aflion 
lies '^gainft them. 
% Hawk. P.C. '• As if a juftice of. peace denies^ refujesy or ohfir%tcls hail where 

90. 14 H 7. it ought to be granted, for fuch condu^ he is liable to an a£lion 
7^i^HaU/ on the cafe. 

^^* a. So where the plaintiff was robbed, and he went to a juftice 

^ryB^Xr. ®^ P^^^ *^ '^*' ^^ depofitions for the purpofe of charging thehundred^ 
church, tvhich thejuflice refufed to take^ whereby the aftion againfl the hun- 

I LcoQ. 3»3- dred was loft \ this adlion was adjudged to He againft the juftice. 

2. OF INJURIES BT PRIVATE PERSONS. 

Thefe are divifible into two heads, i. To injuries where 
there has been a truft, and when the party has not performed a 
duty impofed on him by law : 2. Where, there has been no truft, 
and the injury complained of is unconnefted with any prefcribed 
legal duty. 

It (hould be previoufly obfenred| 

•' That to charge a perfon by reafon of negligence in the dit 
" charge of his duty, it (hould clearly appear, that that which was 
•<* required to be done was within the fcope of that duty." 
WhiWv. For 'where in an adion againft a lighterman for lofs of a 

^^'"jr, ' quantity of rice intrufted to him to be depofited in the plaintifPs 
3 sAp. N. p. Ci warehoufes. It appeared that the injury to the rice had been oc- 
^^ cafioned by its lying in the lighter for a great length of time^ 

which delay was occafioned by the want of a permit to land, 
granted upon petition to the commiflioners, which it was the 
duty of the cuftom-houfe agent, and not of the lighterman, to 
have prefented. Lord Eldon ruled, that this not being the com^ 
mon and regular duty of the lighterman he was not liable. Tiiat 
under a general declaration for negligence he could only be charged 
for negled of what was his regular duty } and tliat if there was 
any thing out of the. common courfe, it (hould be fpecially de* 
clared for. 

I, Of Injuries where there has been a Truft, and for 
Non-performance of a Duty impofecl by Law upon the 
Party. 

- Thefe form the head of Bailment* 

Bailment is of fix kinds. . 

iLd.Ra7m, J- " The firft is a naked bailment, to keep for the ufe of tljc 

90J. w bailor, witb9Ut ally profit to the bailge : in thi§ cafe th^ bailee. 

Cto. Rep. iz^^ ' . ' **.' ••«^il 
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** is not chargeable^ except in cafe of grofs negligence ; mere want 
•* of care is not fufficient," 

As where the plaintiff, who was owner of a cartoon, left it Mytcon v. Cocl% 
with the defendant, who was an au£iioneer, without any agree- * ^"-'' *^?9* * 
ment to take care of it or re-deliver it fafe, or without any agree- 
ment for a reward^ and the cartoon was fpoiled ; for which the 
plaintiff brought this a£):ion, when it was adjudged on a motion 
for a new trial, that it was proper evidence to be left to a jury. 
Whether the defendant had been guilty of any grofs negleA in 
the keeping of it, for fucfa alone ihould charge him ? and me jury 
found for the plaintiff on that groimd. 

So where the defendant, who was a general merchant, being Shiekb iin fi 
about to export a quantity of leather cut out, the bankrupt ap» Sj[*^|JJU„^' 
plied to him to enter a parcel of the fame leather at the cuftom- h. BUck R^ 
houfe for exportation to the fame place; but the defendant Was 158. 
to derive no manner of advantage from it, hut did it merely gra» 
tmtoujly ; the plaintiff entered his own and the other's goods at 
the cuftom-houfe, hut by a vurong denomination ; in confequence of 
which both parcels were feized, and this adiion was brought by 
the ai&gnees to recover damages Jbr the negleB : but it was re^ 
folved. That the defendant having undertaken gratuitoufly to a£fc 
for the defendant, not being to receive any reward, nor being in 
a Gtuation which neceffarily imported Jkill in that bufinefs which 
he fo undertook for the other, and having taken the fame care of the 
goods which he had done of his own^ that he was not liable to an 
action for the lofs of them. 

2. *^ The fecond kind of bailment is, the entrufting of goods t^ 
f < ie carried or taken care of for hire or reward, in which cafe the 
<< bailee is chargeable for any lofs : this is the cafe ot carriers** 

I . At common law, a carrier is liable by the cuftom of the realm Co. litt. Zf, 
to make good all loffes of goods entrufted to him to carry, except Coggiv. huo-. 
fuch lofles arife from the aB of God or of the kin^s enemies : to which ^ i^^ Raym. 
may be added, fuch as arife from the default of the party fending them. 909, in which 

As if a carrier is robbed, he (hall be liable for the lofs, not on "fe thb doc- 
the ground that he may charge the hundred under the ftatute of m^e«i*it great 
Winchefer^ but becaufe, that if it was otherwife, he might by length. 
coUufion procure himfelf to be robbed, and defraud the owner of h^^' ^^"°"»' 
the goods ; and fo in other cafes where the grounds are the fame. 

And a carrier is bound to provide proper means of conveyance Ly^,„ ^ i^jjj^ , 
for goods entrufted to htm, as if by water, a boat or veffel tight 5 £aft,428. ' 
and fit for the purpofe ; and if he does not, he is anfwerable for 
any lofs by leakage or fuch other damage. 

But X. The oB of God ihall excufe the carrier. 

As where the defendant's hoy, having goods of the plaintiff on Amie^v.Ste. 
board, in coming through the bridge, was by afudden guftofivind phens, 
driven againfi the arch and funk j the owner of the hoy was held ^ ^^"* ^*** 
not to be liable^ the damage luiving been occafioned by the oB of 
Gody which no care of the defendant's could provide againft or 
forefee : and though in this cafe the plaintiff gave in evidence, 
that if the veffel had been better (he would not have funk in con- 
fequence of the ftroke. Chief Juftice Pratt held, That a carrier 
was not obliged to provide a new canlage fot every journey ; it is 

. , . fufficien( 
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fuiEcictit if he provide one which^ without mny cxtnordioatTy kcft 
dent, will perform the journey. 
flfa^tesv.Bafgt, And upoD this ground of its being the ad of God» if a badge- 
a AflftUIUy. 7% man in a tempeft, for thtfafetf of the tivei ef hiffaSingerSj throtu 

fiverhari any trunks or packages ^ value fhs is not liable forthejofs. 
<< But if the carrier of his own accord goes into dsatgers^from %fbiek 
^< a hfs is Hkely to accrue^ the a A of God fiiall not excnie him/* 

As in the cafe of Amies v. Stephens (ante fol. I25.)> where W2l 
further heldi That if the hoyman had gone to fea vaitmtarify ih 
hut fviatber, fo that there was a probability of his ihip being loft, 
he would not have been excufed. 

^ But it mttft fully appear that die loft was occscfioned by the 

' .<< aA of God, in order to excufe the carrier's prefumpticm : that 

« i/ might Jh have happened will not be fufikient.** 

PonriMv.Pii* f^^ where the defendant, who was a carrier, havinf lodged 

tard, has waggon in an inn, an accidental fire broke oat, which com^ 

I T. Rtp. 27. ^0|Qd xt ; he was adjudged to be liable, though it was contended^ 

that it did not appear in tliis cafe how the fire broke out i fo that 
«r might kt ky Ughtmngf and lb be the ad of GodI 

It was further held in this cafe. That negligence does not enter 
-fauo the grounds of this adion (, for though the carrier ufes aM 
|iroper care, yet in cafe of a I0& he is liable. 

a. " The next exemption from loffes by a carrier, is where k 

.cc iy.clone by the aB of the kin^s enemies \ but they muft be pubCc 

^ enemies, not traitors or felons/' 

Merfe ▼. Slu«, FoT where it was found on a fpecial verdi£^, that the pfadntiff 

> ^^"V^* ^^^ delivered to the defendant on board his (hip the goods in quet 

X M^^ s^. ^^^» ^"^ ^^^^ ^^^ ^'^^ ^ fufficient crew for the ihip, but that 

S. a at night eleven perfons boarded thejhip as ^ateSf under pretence rf 

Bar(kyv«H^ ptef&ng, and plundered her <f the goods : it was adjudged, diat 

Fife. liOeo.?. though by the admiralty law, if the fliip is robbed by pirates, 

quoc. (he mafter is discharged ; yet that that cannot hold, in this cafe, 

\ p ^P' ^^' *he ihip being infra cr>rpus comitatus, the defendant was dierefore 

' ' liable \ for fuperior force ihould not excufe him. 

3. And laftly. The default of the owner of ihe goods hfi himfi^ 
<< ihall exempt the carrier in cafe of a lofs." 

femrv.Aiamt, ^^ where in an a&ion againft a carrier for negligently csnj^ 

PafMOAKiii, ing a pipe of wine, which by that means burft, and the widi 

aliL^M^P ^P^^^' ^^ ^^^ adjudged good evidence for the defendant that the 

' Ibfs happened while the defendant was driving gently, and are^ 

from the wine heing in a ferment \ fo that the lois was occafiootd 

by fending it in that ftate. 
Lovettv.Hobbs, So if a carrier's waggon is full, and yet a perfbn forces his 
sSlioiy. 127. goods on him, and they are loft, d^ carrier is not liable } for it 

was the owner's folly to aA with fo little precaution. 

4. << But for all other lofles ariiing £rom accident or peril, the caiw 
** rieris liable, from whatever caniie diey proceed; unJcfs the goods 
<< were received under a fpecial ^icceptance limiting his ^ilplitjr*^ 

Dale ▼. Hall, As vrfaere in an a^ion againil a barge-mafter for goods fpom 

I Wiif. %%u by water, the defendant ptored, that when the gixxls were put 

^n board, the veffel was tight, but that the damage wastxcafioB^ 

•ed by a rat'd eating out the oakunsi through wh^di the watir 

inune ; it was held to be no «icufe. 

a. ** But 
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4. ^ Bat in order to charge the carrier,, thefe circumftancrt 
^ are to be obferved :" 

i. " The goods muft be loft ipbile in the pojfejjian rfiheeafrief 
^ hjfhjelf^ or in hisfoh ctxrtP 

tot where the plaintifFs fent their feryant with the goo^ ill Baft Mh Con. 
queftion on board the vefiel, who took charge of them, and thef P*"^ "'T^^^ 
were loft, the defendant was held not to be liable •, for the good$ ' "^* ^^ 
frere in the pofleffion not of the defendant, but of the piainthFs' 
fenratitSi 

tf. <* The carrier is liable only fo far as he is paid; for he h 
«* chargeable by reafon of his reward/' ^ 

^ Fo# where a man delivered a bag, containing money, to a^car* Tyl«f v..M«ri^ 
tier} and being alked how much it contained, anfwered look Cartli.485. 
fer which only he paid, and the carrier gave a receipt aecoirdingly ) 
In fad, the bag contained 400I. the carrier wtts robbed, Mtd hi 
was held to be liable only to the amount of lool. being fo umkk 
only for which he had received payment* 

If a carrier receives goods to be carried, he cannot retain tlM 3 srpcN.P.C. 
goods, and put the confignor of the goods upon proof of his tisli ''^- 
to them. 

3. ** Under a general acceptance a carrier is bound for tvhoi^ 
•* ever he receives, but under a fpectal acceptance fct fo much 
" only as he bona fide undertakes to carry/' * 

As if a carrier aflcs what is in a box, and is told filk ; if it bt Drinkwaur r. 
money, and it is loft, the carrier is liable, unlefs he made a fpe* ^^•""•*» 
cial acceptance. But the intended cheat may perhaps induce the o. ^a'a 
jury to give lefs damages than otherwife. Bull. N. P. 7^, 

<< But under a fpecial or qualified acceptance he is bound aa 
•• farther than he undertakes." , 

Por where the owner of a ftage-coach put out an advertifement, Oibfcon w. • 
« That he would not be anfwerable for money, plate, or jewets^ f B^JIJ^^ot 
above the value of 5!. unlefs he had notice, and was paid ac» 
cordingly :" it was adjudged in this cafe, that all gpods fo t«« 
teived by tliis coach were under that fpecial acceptance ; and that 
if money or plate was fent by it, without notice and being paid 
for, that, if loft, die coach-owner was not liable. 

And where an innkeeper pubiifhed fuch a notice, ** That calh', CiayT. Wiiiin, 
plate, jewels, writings, and other kindi of valuable articles ^^^ R-«?» 
would not be accounted for if loft, if of more than 5I. value, uettv. 
Unlefs entered as fuch, and a penny infurance paid for each Mountain, 
{Knind value ;" It was decided that if goods above that fum in value ^^"J*^ ^wi^ 
are fent by a perfon who knowarof thefe conditions, and does not ^ Kait i»8. 
pay the extra fum required, he /kail not recover even to the etctent ef 
the 5I. or the fum paid far hooking. ' 

Since the determination of this cafe, this claufe by which car- 
Hers have limited their liability to 5I. has often come in queftion, 
Sind die legality of it was doubted'by Lord Ktffym in the cafe of 
Hide V. Proprietors tf the Trent Md Merfey Nav^athnf i £fpin« 
N.P. Caf. 35. However in this cafe it was decided to be legal | NJcho!ibtt». 
smd further, that where the defendants were proprietors of two YeSlkoj. 
coaches, the one the mail, the other a haavy coach, and they had 
eiven the above notice^ that though di6 phintiffdelivereA bis goods; 
^ ' .;• fdf which 
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which were above 5I. value, to be fent by the mail| and they were 
by miilake fent by the other coach and lofl : That as no tortious conr' 
yerfion of the goods was proved, the defendants were not liable \ 
for the lofs happened (till in their character of carriers, from neg* 
ligence in fending the goods by the wrong conveyance ; and they 
were therefore entitled to the benefit Grif the notice; and the 
goods being above 5). value, they were not liable for any thing. 
. << The non-liability of carriers however to the extent of 5L in 
«* confequence of their notice, depends upon the form of the 
V notice, to which it is neceflary to attend." 

In the cafes juft cited, the notice was, that ** they would not be 
liable for any parcel if above 5I. value, unlefs paid for as fuch ;" but 
where the notice was that they would not be accountablefor more than 
5L valtii in goods i unlefs entered as fuchy and paid for accordingly, it 
was adjudged that they were liable to the extent of 51. For that 
fum relpe&s only the quantum of damages or the liquidation of 
them, leaving the contract for the carriage of them entire i where- 
as the former notice denies any contra£^ for the carriage and 
Gabjlity in cafe of lofs, for any parcels^ even of 5L value, unlefs 
paid for* And accordingly, under the latter notice, the plaintiff 
here recovered 5L 

^ But the carrier is held to the very terms of his fpecial accept- 
ance- Therefore where the notice was by a carrier by water, 
that he would not be anfwerable for any loiTes unlefs occaiioned 
by want of ordinary pare in the mailer and crew ; it was adjudged 
tliat he was not thereby exempted from a liability to a lofs arifing 
from his own default in having a veiVel not tight and fit for the 
purpofe. 

2. In this cafe Lord Mansfield feemed to be of opinion, that 
in all cafes of fending things of great value, as money or jewels, 
by a common carrier, the carrierjhould have notice of it, and be paid 
accordingly; contrary to the cafe of Titchburn v. White, i Stra. 145. 
Somewhat fimilar to that of Drinkivater v. Quennel, ante. 

** As the carrier by his notice claims an exemption from his legal 
<< liability, fufficient notice as to his limited li<ibility mull appear 
<* to be given to the public. The ufual mode is by a painted board 
*' ftucfk up in the coach-^oihce, which muft be proved to be in large 
<< legible charaders, and put up in a confpicuous place : the terms 
«* of the noticc^are as above." 

Therefore where there was an advertifement in large chara£ters 
on the door of the carrier's office, blazoning the advantages of his 
conveyance, bjLit dating at the ^er/ow of it infmall charaBers, that 
he would not be liable for parcels of above 5!. value, this was ruled 
to be fufficient. 

And note. That the notice in this cafe was by an advertifement 
in the new^aper, tliough it was proved that the plaintiff had been 
feen reading it ; but the Court held that notice fufficient ^ and 
per Jiiftice Tates, A perfonal communication is not neceiiary to 
conititute a fpecial acceptance. 

4. «« A delivery to thecarrier^sfervant is a delivery to bimfelf» 
!< and fliall charge him } but they mufl be goods fucn as it is the 
'< cuitomof the carrier to carry, not out of his line of bufinefs.** 
\ , . 3t Ai 
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As where die plaintifj. declared, that the defendant was the MMdleton v. 
owner of a ftage-coach, in which he had taken a place, and de- ^^^'jg- 
livered a trunk to the driver of the carriage, for taking care of 
which he had given him a gratuity ; the trunk was loft, and on 
a6iion brought, C. J. Holt was of opinion, That this adiion did 
not lie againft the mafter, for ^Jiage-coachman was not within the 
c!uftom as a carrier^ unlefs he takes a diJlinEl price for the carriage 
ff goods : for his buiinefs is only to carry perfons. Here was no 
price paid, the money given to the coachman being but a gratuity^ 
not a price for the carriage ; and the mafter is bound for the a& 
of his fenrant only while he afts in purfuance of his authority. 

5. ** Where goods are loft which have been put on board a 
** (hip, the adion may be brought either rgainft the mafter or 
«« againft the owners." 

For the owners are liable in refpeft of the freight, and having Bofon tr« 
employed the mafter; for whoever employs another is anfwerable S"J^^^"*> 
for him, and undertakes for him, and the mafter is chargeable on ' ^^ 
the fame ground ; for he may have an a£iion for the freight. 
But if an adiion is brought againft the owners, they Jhould be all 
joined in the adion, for it is quaji ex contractu as to all. 

Though if one only is fued, he m\x^ plead it in abatement that Rice r.Shute, 
there are other partners j for he (hall not be allowed to give it in ^ Burr.a6ii. 
evidence, and nonfuit the plaintiff. 

This is the cafe where the a£lion is brought on the contraEt of Mit^>>eJl ▼• 
the feveral owners, for if the aftion arifes ex delicto^ as where the 5T.Rcp.64g. 
a£^ion was for running down another vefTel and brought againft 
fome of the part-owners, and they pleaded in abatement that 
there were other part-owners, not joined in the aftion \ it was 
held to be bad, for the adion was founded on a tort, and there- 
fore they were feVerally liable. 

^* The rule therefore now is, that if the declaration charges feveral 
« with negligently condu£ling themfelves in the care of that which 
«« they had jointly utidertaken to do for hire, or for deceit on a 
** joint contrad, the plaintiff cannot recover againft one only, for 
•* the contra£i: muft be proved as laid.** 

Therefore where the declaration ftated. That the defendants had Govett ▼. 
the loading of a certain cait with the plaintifPs goods, for a certain R»irMge »i^ 
reafonable reward to be therefore paid to each, and then charging - El!ft'6a. 
that they fo unikilfully, carelefsly, and negligently conducted 
themfelves in fo loading that the goods were loil, and there was 
a verdi£k againft one only, and a motion was made in arreft of judg- 
ment, on the ground that the aftion was laid in contradl, and fo 
that one only could no* have a verdift againft him ; the court held 
that the action was in tort, .and the plaintiff had judgment. 

** But this cafe has Cnce been overruled according to the above 
« diftinaion.*'. 

For where the a£lion was Cafe fcJr deceit on a joint warranty Weill v. King, 
againft two, on a fale of {heep, and the evidence proved a fale '*,^?J' ^^^' 
and warranty by one only, and the plaintiff had a yerdifk; on a mo- p^^el v. Lavton, 
tion for a new trial, it was adjudged that the plaintiff could not re- % New Rep. 36^ ' 
cover*, for the action was founded on a contraft which. was de- 
clared upon as a joint one by two, and fo (hould be proved to have 
been made by both^ and did not arife e« deliSo merely. 
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6. It is not neceiTary in orden {o charge the carrier that the 
goods are loft in tratifuu while imxhediately under his care \ for 
he is bound to deFtver them to the (^onfignee^ or fend notice to hun 
according to the dire£J:ion : and though they are carried fafely to 
the inn, yet if left there till they are fpoiled, and no notice given 
to the coniignee, the carrier is liable. 

. And the law is the fame in the cafe ol letUrs^ which the poft- 
mafter tnuji deliver at the houfes of tlie inhabitants within the 
poft-town. 

And note, it has been held, that if the a£lion is brought by the 
confignori the obje£lion that the property is in the confignee does 
not lie in the mouth of the carrier ; if the agreement for payment 
was with the confignor. Sed Quare, fot 

** The rule of law, as to the perfon in whofe name the 9£lion 
is to be brought, now muft be taken to apply not to cafes only, 
where the confignor has agreed to pay the carrier for the price of 
the carriage of the goods, but the action muft be brought by the 
perfon whofe goods are loft.*' 
For where the defendant was a carrier, and had received goods 
from the plaintiff, which he had been ordered by another to fend 
them by defendant's waggon, and they were loft ; the plaintiff was 
nonfuited; for where the confignee of goods orders them tobefent 
by a particular conveyance, and they are fo fent, they from that 
time become the property of the confignee, and the confignor 
can maintain no a6lion for the lofs of them* 

" And where goods are ordered generally, a delivery to the car- 
rier by whom luch goods are ufu.ijly carried, is a delivery to the 
confignee, and the goods are deemed to be his from that time." 
And it makes no dilTerence, thougli the confignor was to pay 
the carriage ; for if loft, the co»J:gnce only can maintain the a£lion. 
7. ** But, in order to charge a perfon for goods loft when com- 
mitted to him to carry, it muft appear that the perfon was a 
carrier, and the goods in the way of his bufinefs," 
For where the cafe was, That the defendants received certain 
goods to be forwarded from Stourport to Stockport^ by tlie way of 
Manchejlefs to which place the defendants were carriers; the 
goods were by them forwarded fafely to Mancheflers it appeared, 
that according to the courfe of bufinefs, when goods are to be 
forwarded beyond Manchejler^ if there is any carrier from the 
place of their deftination in Mancbefier when they arrive, they 
are delivered to him on payment of the carriage to Mancheflert 
but if not, that the defendants keep them in their warehoufes, 
without charging any thing for keeping them, till a carrier ar- 
rives to whom they may be delivered : the goods in queftion 
arrived at Manchejfer on the thirtieth of Septembtr : there was then 
no carrier there from Stockporty upon which they were houfed 
in the defendant's warehoufe^ where, by an accidental fire, they 
were the fame night confumed : it was decided. That the keeping 
them being for the convenience of the owner of the goods, not 
of the carrier, that he was not liable ; and that this was an at« 
tempt to charge him as a warehoufe-maui which could not be> as 
he lud been guilty of no negleft. 
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^< And fo the goods muft hare been fairly and without fraud 
•* delivered to the carrier, and in the ufual way and time of 
" taking in goods.'* 

For where the defendant was a carrier by water between A>- Edwards t. 
mingham and Wolverhampton^ and fo on to Radford, and the car- ^^j^**^^ 
riage Trom the different places was by different boats, the plaintiffs 
being poffeffed of a great quantity of corn which they were appre- 
henfive would be feized by the mob, prevailed upon a fervant of the 
defendant, out of the regular time of failing, and with a barge out of 
the ufual courfe, to take in a large quantity of com, which the mob 
afterwards feized : it was adjudged, that the corn being taken 
at unufual times and under unufual circumflances, and the fer- 
vant ading out of the courfe of his regular employment, the 
defendant, the carrier, was not liable. 

It was ruled in this cafe, which was an aflion by a pafTcnger in a Clark v. Gray, 
ftage-coach, for die lofs of his trunk, that the luggage of paffengers J^^* ^' ^* ^ 
was within the defcription of things for M'-hich the carriers advertifed 
that thev would not be liable if exceeding 51. value, which was 
not connned to the cafe of parcels only \ and that if loft, being of 
above 5!. value, the carrier was not liable. 

" And any perfon carrying goods for hire is a carrier, and Dale v. Hall, 
** chargeable as fuch for any lofs j as waggoners, captains of ihips, ^J^*^* * 
«* lightermen, and fuch like." Kneflind, 

But to thefe are the following exceptions : Cra Jac. 330. 

1. Hackney^oacbmen are not carriers within the cuflom of the UpOiarev^idM^ 
realm, fo as to be chargeable for the lofs of goods, unlefs paid Com. Rep. a^. 
exprefsly for the purpoie ; for they undertake but for the carriage 

of the perfon : and on the fame ground ^age^coaehmen ^re not 
liable, unlefs they are paid extra. 

2. The pojlma/lers general are not liable for loffes of bills or Lane v. Cotton, 
notes of value out of letters put into the pofl-office, for the pofl- ' Salk.17. 
office is for intelligence^ not for infurance / and it is impofTible that 

the poflmafters can be anfwerabie, who are to execute their offices 
in fo many, and fo very diflant places. 

And this was fo adjudged, though it appeared that the note Whitfield v. L4. 

in queilion had been taken out of the letter by a clerk employed in ^'« Defpencer, 

the pojl-cffice as a forter of letters. ^^^"'^ ^^^ 

3. By ftat. 7 Geo. 2. r. 15. " '^The owners ojfhips are only liable' Suttoa n 
" foranylofsbyreafonof embezzlement, fecreting, or making away ^*^^'*» 

** of any gold, filver, or diamonds, or other merchandize of value \^^^^ ^"^ "' 
•* by the mafter or mariners, to the value of thefliip and freight.** 

As to liens claimed by carriers^ fee ante\ and fee 6 Eaft, 524. 

And note, << That where goods have been illegally taken from Gofllng t. 
*• a carrier J as where goods were feized improperly on board a fliip, l^W"»» 
** which were not legally feizable, and which were not delivered to * ^ 
^* the confignee; itMras ruled, that the own^ of the goods had a 
** right to call upon the carriers, the fhip owners, and that they mufl 
^' have their remedy over againft the ofHcers who had feized them.'* 

3. "The third fpecies of bailment is a delivery by way of Com. Rep. 134. 
pledge^ which is called vadium: as to which, 

J. "If the goods fo pawned be ftolen, the pawnee fhall be Co.Lkt.8^ 
^* difcharged^ for be had a fpecial property in them himfelf, and ^*^ -J** 

K 2 " therefore 
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«* therefore is bound to keep them no otherwife than as his own; 

«* and he (hall therefore ftill recover the money for whkh the 

•' pawn was given." 

Manby v. Weft- But if the pawner tenders the money ^ and the pawnee refufes iff 

brook, and keeps the goods^ if they are afterwards loft, the pawnee Is 

BulL N. P. 7^. chargeable ; for after the tender, the goods ceafe to be a pledge^ 

and the pawner may have trover for them. 
^„Qn,  2. If the pawn be of fomewhat which is not the worfe for 

.2Saik.5t2. wearing, as jewels or fuch like, the pawnee may ufe them, but 

then it is at his peril, for if loft fo, he ftands at the lofs ; but it is 
otherwife if the pawn has been locked up, and not ufed : but if 
the pawn be of fuch a nature, that the keeping is a charge to the 
pawnee, (as if it be a cow or a horfe) the pawnee may milk the 
cow or ride the horfe, and this in reeompence of the keeping. 
Com. Rep. 134. 4* ** A fourth fpecies of bailment is the delivery of goods for 

'* hire ; as hiring out an horfe, which is called locatio or conduBh; 
*< and here the hirer is to take all imaginable care \ and if, not- 
** withftanding, the thing be loft, he is not liable." 

5. " A fifth fpecies of bailment is a delivery of goods for 

** fome purpofe (as to merchandize) without any reward : it is 

•* called aft aSfing by commiffton ; and though the bailee is to have 

<* nothing for his trouble, yet if there was any negleO: in him, 

<< he will be anfwerable, for his having undertaken a truft is a 

«* fufficient confideration ; but if the goods are loft without any 

^< default in him, he is not chargeable ; for his having taken rea- 

"** fonable care fliall difcharge him." 

Gofwefl ». ^^ where the plaintiff had fo bailed' goods to the defendant, fo 

Dunckeriey, merchandize for him, which were loft, and on an aftion brought, 

X Str. 68i. the defendant pleaded that he had lodged themfafely in a warehoufe 

at Porto Beiloy frsm whence they had been taken by the eneim^ and 

demurrer for caufe, that by putting them out of his poflefuon he 

had not taken due care of diem ; but per cur. If the warehoufe 

was not a place of fafety, the plaintiff fhould have replied fo ; for 

a fpecial bailee is not to carry the goods about with him ; and if 

he lodges them in a place of fecurity, he (hall not be charged in 

cafe of a lofs. 

Thomas et alt. V. -^ warehoufeman is liable for goods loft or infured, from the 

Day, time the crane is applied to raife them into the warehoufe ; and 

4 Efi^ N. P. C. i^ J3 jj^ defence, that they were injured by the falling into the 

ftreet from the breaking of tackle, the carman who brought the 
goods having refufed the offer of flings for further fecurity. 

Com. Rep. 124. ^' ** '^^ ^^^ fpecies of bailment is a delivery of goods, from 

** the keeping of which fonte profit arifes to the bailee \ as oxen 
«* to plough with, which are to be returned in fpecie ; this is 
^< called an accommodation, a lending gratis : in this cafe> the 

C«t Lit. 37 a. ** borrower is bound ftri£Hy to keep the thing fo lent, for if he be 

<< guilty of the leaft negled, he {hall be anfwerable, though he 
*« (hall not be charged where he is in no fault.** 

Com. Rep. 136. ^^^ in this cafe the bailee mu/l ufe the thing lent in the manner 

^ intended \ as if a man lends another an horfe to go into the weftf 

and he goes into tlie north, and the .horfe dieSy the bailee is 

Hii. chargeable -, but if the horle be ftolen out of ^ ftable without 

aof 
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any fault of the bailee^ no a£lion lies ; but otherwife, if bf lesives 
the door open negligently, and the horfe is ftolen. 

Under this head of bailment feems to fall the a£lion againft i/im- 
heepcrsy for they are chargeable with any lofles happening in their 
inns by reafon of the profit arifing either from the keeping of the 
horfes, ^c. of their guefts, or from the profits from the gueft^ 
themfelves. 

As to whom it has been refolved, 

I • The perfon chargeable as an innkeeper mufl be the keeper Calye*9 caCei^ 
of a common ittfty for fuch only are chargeable for the lofs of the p^°V^** 
goods of the guefls whom they entertain. ^^ *^ **^ 

It was moved in this cafe in arreil of judgment, that the Mafonr.Graf- 
plaintiff, in his declaration againfl the defendant, who was an inn- ton. 
Keeper, had fet out the houfe only as hd/pittum, not as commune ^^^' ^^^' 
bofpttwm; but it was over-ruled, for hofphwm means a common 
inn ; it would be domus, not bofpittumy if it was not commune. 

2. It muft appear that the perfon robbed in the inn was a tra^ Calye's cafe, 
veller and guejl ; for if a neighbour comes to. an innkeeper, and ^^^ 
defires a lodging, fuch perfon is not a gueft to recover againft tlM 
innkeeper. 

3. "So he mufl be received as a^gueft by the innkeeper, in order 
** to make him chargeable/' 

For if a traveller comes to an inn, and the innkeeper tells him Birdv.Bird» 
his houfe is -full, and the traveller replies, that he will fliift or ^^n**- *^ 
take his chance in the inn, which the inpkeeper fuffers him to do. Moor) 7S. 
and the traveller is robbed, the innkeeper is not liable \ but if the 
traveller had not ufed thefe words, and the innkeeper, notwith- 
flanding his firft objection, had admitted him, h^ had beee 
chargeable ; for in the firfl: cafe, the traveller takes all rifk of lofs 
upon himfelf, and the innkeeper refufes to take charge ; but in the 
latter cafe, the admiflion is an implied waiver of the firft denial, 
and fo reftores the right of charging him. 

So where the cafe was that the plaintiff came to the defendant's Bonnet r. 
inn with a pack of goods, which he had not been able to difpofe Mellor, 
of at market, and afked the defendant's wife if he could leave the ^ ^ *^^ 
parcel there till the next market-day, (he faid, ihe did not know, 
as they were very full of parcels : upon this he went into the 
kitchen and had fome drink, and left the parcel down behind 
him : on riGng to go, the parcel was gone. It was adjudged, 
that the defendant was liable, J. Buller, who tried the caufe, being 
of opinion that if the defendant's wife had accepted the charge of 
the eoods upon the fpecial requeft made to her, that he would have 
confidered her as a fpecial bailee, and not liable, having been guilty 
of no a£lual negligence; but that he confidered this as the common 
cafe of goods loft at an inn, in which cafe the innkeeper is liable^ 

4. << The lofs to the gueft muft be occafioned by the ad of the 
** innkeeper y or fome of bis fervantSy or through their negleBP 

Therefore, if the gueft is robbed by bis ownfervattt or companioHy Calye*» oafe, 
the innkeeper is not Uable, becaufe it was the gueft's fault to have 8 Co. m. 
ftich perfons with him ; but if the innkeeper appoints another 
perfon to fleep in the room with his gueft^ and he is robbed, the 
innlLeeper is liable. 

K 3 S. The 
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5* The innkeeper is only anfwerable for fuch goods of his 
gueftsAT are within Ins houfsy and fo'are under his caret and 
Sierefore if a gueft at an inn orders his horfe to be turned out to 
grafs, and the horfe is ftolen, the innkeeper is not liable ; but if 
the innkeeper had turned the horfe to grafs out of his own head, 
he had been liable, for it was his ovtm a£i, and the horfe entirely 
in his own care. 

And even while the things are in the inn, if the innkeeper di- 
re&S the gueft to place his goods in a particular place ^ under lock and 
keji or he will not be Gnfwerahle for them^ and the gueft refufes or 
negledis to do fo, but puts them in another place, and they are 
loft, the innkeeper in that cafe is not chargeable. 

But without fuch particular dire^lion from the innkeeper, if 
the goods are loft, it will be no excufe to fay that he delivered the 
key of the chamber to the gueft, and that he did not acquaint the 
innkeeeper what the goods were j or that the thief is difcovered. 

6. " As the innkeeper is chargeable on the ground of the pro- 
" fit he derives from his gueft or his goods, Wiere there is no profit 
«' to the innkeeper, there fliall be no charge. 

Therefore if a gueft c6mes to an inn,and departs leavinghis goods 
there, and tells the innkeeper that he will return in a few days, 
and during his abfence the goods are loft, the innkeeper (hall not 
be charged; for he has no profit or gain from the keeping of fuch 
dead goods, and therefore (hall not be chargeable for their lofs. 

But to this are thefe exceptions f 

1 . It muft not be a temporary abfence ; as if the gueft goes out 
in the morning about bufinefs, and returns before night, this is 
not fuch an abfence as (hall excufe the innkeeper. 

2. This is confined to the cafe of dead goods / for if the gueft 
leaves his horfe there for any time, though he is not there him- 
felf, the innkeeper (hall be charged in cafe of a lofs ; for the 
ftanding of the horfe is a profit to the innkeeper^ and in refpeft of 
that he is chargeable. 

7. It was adjudged in this cafe, That whete to an .a£^ion 
againft an innkeeper for goods loft in his inn, he pleaded, that at 
the time that the plaintiff lodged in his inn, hk was fick and of 
non^fane memory : on demurrer to this plea, it was held. That if a 
man keeps an inn, he ought at his peril to take care of the goods 
of his guefts, and if he be fick, that his fervants ought; and that it 
lieth not for him to fay that he was of non-fane memory to difable 
himfelf in this a£lion, no more than in debt on an obligation. 

8. The writ againft innkeepers, mentions only bona is^ catalla^ 
which properly does not comprehend deeds or writings, which are 
only chofes in aSlion; yet by reafon of the words in the writ, <* ita 
** quod hofpitibus nullum eveniet damnum" they are comprifedj 
and for the lofs of thefe the plaintiff may declare fpecially. 

But thefe words confining the lofs to moveables, the innkeeper 
(hall not be liable for any lofs or injury done to the perfon of his 
gueft while in the inn ; as an affault, battery, or fuch. 

9. If a fervant is robbed of his mafter's property, the tnafler 
may maintain this a£llon againft the innkeeper at whofe inn the 
goods were loft. 

And 
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And in luch fuit by the mafter, he need not fliow that the fer- I>'op« »• 

rant was on a journey^ for perhaps he was at the end of his journey \ ^^y.^jg, 

as in London^ on his mafter's bufinefs. Poph. 179. 

10. If one joifii'tenant of goods is rohhedj both may joip in this JJ'*^p«v. 

aaion. -^ Z.tT«7. 

ir. Another cafe in which an a£tion lies againft an innkeeper j^^* 

as fuch, is for refujing to entertain a traveller ^ and to provide his keilw. 5a 

horfe with meat, he tendering him the proper price for the fame. Anon. f 

^ r r r Dyer 158. pl.33. 

2. OF INJURIES TO PERSONAL PROPERTY IN CASES WHERE THERE 
IS NO TRUST, AND WHICH ARE NOT CONNECTED WITH THK 
PERFORMANCE OF ANY DUTY IMPOSED BY LAW, 

The principal injuries under this head, are, i. For malicioufly 
fuing out a commiflion of bankruptcy : 2. For deceit in faies : 
3. For not procuring an infurance ; 4. For infringing copywright : 
5. For the malicious ufe of any power or authority. 

Of Injuries by malicioufly fumg out a Commiflion of Bank- 
ruptcy. 

If any perfon (hall tnalicioujly fue out a commijjton of bankruptcy Brown v. Chap- 
again/l another y which commifTion is afterwards fuperfeded, an a^ion """» 
on the cafe lies againft fuch petitioning creditor at the fuit of the ^ ""* ^^* ' 
bankrupt ; and this notwithftanding the bond given in purfuance 
of ftat. 5 G\ 2. c. 30, to the chancellor in the penalty of 200I. 
conditioned to prove the bankruptcy, and by him aiSgnable to the 
bankrupt, for this bond may be inadequate to the damage fuf-» 
tained ; and though there is the fame remedy under the ftatute, 
yet it is a common law remedy, and the ftatute being in the 
affirmative, both ftand together. 

And where a commiflion has been fraudulently or malicioufly ^mith v. Broom* 
fued oijt, the Lord Chancellor under ftat. 5 Geo. a. may order a fpe- **"<*» 
cific film by way of damages, or aflign the bond given by the peti- * * ep-S^o- 
tioning creditor to enable him to recover the whole penalty ; and * 
the aflignment by him is concluflve evidence of fraud or malice. 

2. Of Injuries from Deceit in Sales. 

This refpeSs warranties or frauds in the cafes of fales: i. Where 
there is fome fraud or deceit on the part of the feller : a. Impo* 
fition from cheating, or falfe pretences. 

Fraud or deceit in the feller may be either, . In the value or 
quality of the thing fold: 2. In the feller's title to it. ^ 

I. " Where a thing is of a certain value^ and that known to the 
** feller, but cannot be known to the buyer ; for any deceit in the 
<* affirming the value to be different from what it is, this adion 
« lies. 

As where a landlord of an houfe, wifliing to difpofe of his f^'j^aVx!^^^* 
intereft in it, affirmed the rent to he more than rt really was, where- . * 

by the purchaser was induced to give more for it than it was 
worthy this adion was held to lie \ for the value of the rent 

K4 was 
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vras 4 matter of private knowledge between the landlord and 
tenant. 

** But if the buyer has it in his power to inform bimfelf of the true 
«* value and neglects it^ the a£lion will not lie." 

As if the landlord had only faid, that J. S. would give fo much 
for it, whereas J, S, had never offered any thing, the a£lion would 
Vernon v. Keys, not lie, for the buyer might have enquired from J. S. and been 
iiEaft.63* S.P. infonned of the truth. 

This is the cafe of things of certain value, but where the things 
fold zre of uncertain value ; that is, which may depend on whim or 
fancy, as pictures y orfuch things which may be of more value to one 
perfon than to another, there no a£lion will lie, in cafe of taking 
an exorbitant price. 

2. *< But it has alfo been held to lie for a fale of a thing where 
** the feller // ignorant of the value, and that is, where he fells it 
*^ wth a %uarranty of its value or quality." 

As where the plaintiff declared that the defendant, being a 
goldfmith, and having a (kill in precious ftones, had a ftone which 
he affirmed to be a Bezoar^fionQy which he fold to him for 2GoL 
uhi revera it was not a 5^a/r-ftone \ the defendant pleaded not 
guilty, and the plaintiff had a verdiiH; ; but the judgment was 
afterwards arrefted, becaufe that the declaration had not ihirged 
either that the defendant fold it knowing it not to be a Bezoar, or 
that he had warranted it for fuch a (lone. 

Though if he had fold it with a warranty, affumpfit would be 
the proper form of aftion. 

3. « If a fervant fells any thing in the way of his mailer's bu- 
<< finefs, and warrants it, if there is any fraud or deceit, the 
<< mafter is liable." 

As where a goldfmith's apprentice fold an ingot of gold and 
filver, upon a fpecial warranty that it was of the fame value with 
an affay then (hewn, and upon evidence it appeared, That he had 
forged the affay, and made the ingot out of a lodger's plate that he 
had ftolen ; the mafter was held to be liable. ^ 

" And even though the feller himfelf has been deceived by his 
•* fervant, yet is he liable to the buyer." 

For where a merchant fold filk to another, which afterwards ap- 
peared not to be of the kind the purchafer meant to buy, whereby 
he was impofed upon in the value ; he recovered againft the mer- 
chant the feller, though it appeared that there was no a£lual deceit 
in the feller, but that it was in his faflor beyond fea \ for he ihould 
be anfwerable for the deceit of his fa£lor civiliterf though not cri* 
tninaliter: and fince fomebody muft fuffer, it was more reafonable 
that he who trufted the fa£lor fhould be a lofer than the other. 

4* << But in order to charge the feller by reafon of his warranty, 
•* it mnft be obferved, 

I*. << That the warranty does not extend to defeBs vifibU to the ey« 
" of the buyer, for of thefe he muft be apprized at the time of 
" the fale; but if the defe£l is not vifible, there a general warranty 
« fliall extend to it, and fubje£l the feller in cafe of a fraud." 

As on a warranty on the fale of cloth that it is of fuch a lengthy 
and it turns out to b^ otherwife, this adion lies s^gainft (he feller ; 
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becaufe fuch a defe£l is not vifiUe to the dye^ but id to be dif- 
cov^red only by meafuring. 

. But where the warranty was on thefale of an hcrfe^ which was Butterfield v. 
warranted found by the feller, and it appeared afterwards that bewas Bunroughs. 
blindf this a&ion was held to He \ for though blindnefs is a defe£l ^ ^^' 
in general vifible to the eye, yet in horfn it requires Jkill to difoern it, 

a. ♦* The warranty muft be ipade at the time cf the fah and Koch's Law, 
** not after it, in order to charge the vendor ( for if made after the ^^^' 
" fale it is made without confideration : neither does the buyer 
<* then take the goods on the credit of the feller." 

<< So the warranty fliould be in the prefent tenfe, that the thing 3 Black. Comnu 
«< isfeundj not that it w/i be/ound." ^59- 

** And where there is an exprefs warranty, the warrantor un* P«i^ Lo'd 
« dertakes that it is true at the time of making it, and no length h^ BUck' R?* 
<• of time elapfed after the fale will alter the nature of a con- 19. 
<^ tjn£t originally falfe $ and if it be falfe and fraudulent on the 
<^ part of the feller, he will be liable to the buyer in damages, 
** without either a return of the thing or notice** 

For where in an a^ion on the warranty of a mare fold by the Fielder v. Stark- 
defendant to the plaintiff, it was proved, That in March 1787 ^»H. Black, 
the defendant fold the mare to the plaintiff, T^nA- warranted her ^P'^'* 
Jound and free from blemi/h and vice : focm after the fale, the plain- 
tiff difcovered that fhe was unfound and vicious \ he however kept 
her for three months, and endeavoured to cure her : at the end of 
three months he fold her, but (he was returned as unfound. . After 
ihe was fo returned to the plaintiff, he kept her till the month of 
Offober, when he returned her to the defendant, who refufed to 
receive her : on her way back to the plaintiff's ft able fliedied % 
and it was the opinion of farriers that fhe had been unfound a 
twelvemonth before ; it alfo appeared that the plaintiff and the 
defendant had been often together, during the period he had had ^ 
her, but it did not appear that the plaintiff had ever acquainted 
the defendant with the circumftance of her being unfound : the 
jury found a verdi£i for the plaintiff; and on a motion for a 
new trial, the Court held the above dodirine, and refufed it. 

3. « An offer of a wsirranty at one time fliall not extend to a 
•• fubfequentfale of the fame thing.'* 

For where the defendant came to the plaintiff, who was a Anon. ^ 

fword-cutler, and offered to fell him a fecond-hand fword, and * Stra.41^ 
warranting the hilt to be filver \ the plaintiff offered him a guinea 
9nd a half for it, which the defendant then refufed ; but having 
offered his fword to many fword-cutlers, and none bidding him fo 
much as a guinea and a half, he returned to the plaintiff, who 
then would give him but twenty-4^ight ihillings, which the defend** 
ant took : it appeared afterwards that the gripe only was filver, and 
|he reft brafs \ upon which the plaintiff brought this adion on 
ihefrfi warranty f when the Court were of opinion, that it did mi 
extend to tkt fubfequentfale \ and the plaintiff was nonfuited. 

4. If the vendor. Knowing the goods to be unfound, u/es any southern v. 
t$rt to d^guife them : or if they ate in any (hape difierent from Howe, ' 
what he reprefents them to be to the buyer, this adion lies (for * ^^^ R•^^• 
this artifice (ball l)e deemed equivalent to an exprefs warranty. 

<< And 
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^ And in general) where goods are fold trithout Iraod on 
** the part of the feller, and without any warranty, the rule 
•* of caveat emptor applies. Therefore if goods are fold by fam- 
•* pie, without any warranty, there is no implied warranty that 
« they are merchantable, and if they correfpond with the fam- 
«« pie it is fufficient.'* 

For where hops were fold by fample, and the bulk correfponded 
with the fample, but having been watered by the grower, it had 
generated a latent defe£i of heating, whicn fpoiled the hops ; 
but that was unknown to the feller j it was adjudged, that he 
was not liable, that he could be only charged by reafon of their 
not correfponding with xhe fample, and not on any impHed war- 
ranty of their being merchantable ^ and there being no fraud im- 
putable to the feller, and no warranty, no adion would Ke, as they 
correfponded with the fample. 

2. •* The fecond fpecies of fraud in the feller on which thii 
^ a&ion is founded, is where there is a fraud in the reprefentation 
«* he makes of his title to the thing fold/* 

As where the plaintiff declared that the defendant, affirming a 
certain horfe to be his own, and t^^at he had bred him, fold hint 
to the plaintiff ; whereas in fzQ. he had never hrii him^ and he nvas 
the property of J. & the plaintiff recovered notwithftanding there 
was no exprefs warranty or averment that the defendant knew that 
the horfe belonged to J.&. 

And the buyer may maintain this adion againft the feller, who 
fo fells without any title the goods of another, though he has 
never fujlained any damage^ or the true (nvner has not retaken tbemy 
orjued him hr them $ for the fale under thefe circumftances is 
it/elf an offence ; and if he (hould waif till the goods were re- 
taken, he might be remedilets, and fuftain a mifchief. 

2. The gift of the aftion therefore is the fale, the feHer knowing 
ihe goods not to be his own property ; for the declaration muft be, 
that he did it fraudulently or knowing them not to he his own : it is 
therefore incumbent on the plaintiff to prove that fa£l, that the 
defendant knew the things fold not to he bis own at the time of the 
fale ; for if the defendant had a reafonable ground to believe them 
to be his property (as if he bought them honafde) no a6iion will 
lie againft him y but the defendant cannot plead fuch matter, he 
mufl give it in evidence. 

3. Of the fan^e nature with thi^ fraud is where a perfon 
affirming that cei^tain goods are the property of his friend, and 
that he has authority to fell them^ in i-iidi fells them, he having no 
fuch authority \ in which cafe this a£lion lies for the deceit. 

In this cafe the deceit being in the falfe affirmation, it will be 
fufficient for the buyer to prove them the goods of another, with- 
out proving that the defendant knew them to be fo (for it need 
not be averred in the declaration) ; and this proof would be fuf- 
ficient to put the defendant upon proof that he had authority to 
fell them. 

But in both cafes, .if the feller is out of pajfefjion of the thing fold 
at the time of the fale, no a£lion will lie againft him, though the 
thing fold was not his. own^ unlef4 there was an exprefs war- 
ranty \ 
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Tsinty ; for being out of pofleflioii, there was room to queftion 
his title» and in (uch cafes it is caveat emptor. 

As where the defendant, affirming that he was incumbent RoTwell^; 
of the living of StAe^ fold the tithes to the plaintiff, when in faft Vaughan, 
he was not incumbent, and had no title, the adion was held not to ^^ J«c.x96, 
lie on the ground above mentioned, he not being in pofleffibn. 

2. The fecond ground of this a£lion, as founded on deceit, is 
^where an injury is done to any perfon from an impofition in cheat-- 
ing or ulingfalfe pretences. 

As where money was left in the hands of a third perfon to be Thomi^fiiiiv. 
delivered to the plaintiff, and tl^e defendant pretending to fuch ^^^^^\ 
perfon that he was the plaintiff, obtained the money ; diis adion . ^^'^ ^* 
was adjudged to lie agamft him. 

<< So for cheating a perfon with falfe cards or dice of any fum of Harrii v.Bow. 
<« money, this action wiU lie." d«nf 

But it was decided in this cafe. That where a perfon, affirming C'**''^^**P°' • 
himfelf to be of full age, had obtained feveral fums of moneys Jtid^JTjS.^^ 
whereas in fad he was under age, and fo not liable to the money 
borrowed, that the a£^ion did not lie ; for being an infant, his 
contra As were all void. 

So afluming a falfe charader, and by that means commit* Skinn.119. 
ting a cheat, is adiionable : as if a man, pretending to be (ingle, (^aHbrd v. 
prevails on a woman to marry him, when in faft he is married, 7rin!36 cir.a. 
this adtion will lie. Sedquare? this being felony. Butt.N. P.3z. 

But if a woman who is married, commits a fimilar fraud, no Cooptrv.Whetr 
a£lion will lie againft her and her hufband \ for all a£lions of a ham, 
feme covert are void. « Lev. 147* 

3. " A third ground of this a£lion founded on deceit, is where I'aflcy »• F'«»- 
*• a party knowing another to be in bad and infolvent circum- ^-il^^^^x. 
<^ Ranees, reprefents him to a third perfon, as a man of credit and 

" property, by which fuch third perfon is induced to truft him 
** with goods or property. In which cafe this a£iion was held to 
^< lie, though the party derived himfelf no advantage from it, nor ' 
•* colluded with fuch third perfon." 

And that it was no excufe that the defendant faid, << if the party Haman ▼. 
^whom he was recommending) does not pay you, I will ;" foras this Alexander, 
promifewasvoiduudertheftatuteoffrauds,the injury was the fame. *^^«n<jy"M. 

The principle, however, 2\}OWQ\2iA6o^n\n Patjleyv, Freenumy Hayaaftv 
has been reftridied by later decifion : and the law as it now ilands Creafy, 
is, that as the foundation of this adion is fraud and deceit in the de- % £«n . 90* 
fendant who made the reprefentation, by which the plaintiff ha^ 
fuftained a lofs; if the party who made the reprefentation did htbond 
fidcy and from a full convi£tion in his own mind that the perfon of 
whom he made the reprefentation was folvent, no ad^ion will 
lie, though the reprefentation turns out to be untrue, and though 
the party affertefi it on his own knowledge } if what he fo afieited 
as from his own knowledge was his firm belief ; for there was no 
mala fides nor fraud intended. 

And if a perfon employs an agent to take orders, and a repre* Cowenet.aL«. 
fentation is made to him of the folvency of any perfon, whom he E^jjf'Jj p 
therefore advifes his employers to trufl for goods : if at the time c^c 290. \ 
the agent himfelf knew that fach perfon was not folvent^ but did 

not 
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p/ot communiQat^ it to hit empbyers, they cannot maintsiia aa 

a&ion againft the perfon that made fuch falfe reprefentation. 

3. A third cafe of injury to perfonal property for wluch this 
a^iionliesy is, 

For not procuring an Infurance. 

Smith T. Laf- ^^^ where a merchant gives inftruAion to his correfpondent te 
ceikt. efFeGt an infurance on a ftiip of his, and he negle£ls to do hfC^ 

% T.Rep. 18;. |ig3 under the following circumftances : ift. When the fnerchant 

abroad has eflfe&s in the hands of his correfpondents in Emglani^ 

he is bound to infure, if ordered fo to do \ for the merchant 

abroad has a right to appropriate his money in the hands of aaor 

ther in any manner he thinks proper : 2dly, When there are no 

eiFeds of the merchant abroad in the hands of the other, but the 

courfe of dealing has been fuch, that the one has been ufed to fend 

orders for infurance, and the other to comply ; in fuch cafe, if 

the merchant here neglects to make an infurance, he ihall be liable, 

unlefs he has given notice to difcontinue fuch dealing : 3dly, 

Where the merchant abroad has fent bills of lading to his cone* 

fpondent in England^ he may engraft on them an order to infure, 

as the implied condition on which they are to be accepted^ whidi 

the merchant here muft obey if he accepts them. 

WalLiM ▼. TcU- ^^^ ^ ^^ merchant abroad limits the merchant in England to 

lair. Site Guild, too fmall a premium, fo that no infurance can be fwocured, the 

^^ *^?ii merchant here fliall not be table. 

JiS!a T. Rm, ^° where the merchant here ufes due diligence to procure an 

1S7. infurance, which cannot be done, (as here, becaufe the ihip was 

Smith ▼. Cido- not regiftered at Lloyd* z coffee-houfe), and he afterwards, by other 

ItmL^ST^^"^ means, gets an infurance^ which turns out ineflPe^lual, but with- 

^^ out his fault} (as where it was fent to a houfe at Newe^le^ 

which houfe fniuduiently kept the policy ;) the merchant here 

was held to b$, difcharged. 

WitkinroD t. So where the plaintiflF had purchafed certain premifes from the 

£^n!!N*P. ' ^f<^^^^^ ^n the month of Augufl 1792, on wluch the defendant 

dc 75. ' ' had at that time a fubfifting policy, which expired the Dtcemket 

followinr ; the defendant undertook to get the policy renewed, 
and in \2& did get it renewed^ and charged 16I. to the plaintiff 
for the premium, but had negle&ed to get the aiBgnment of the 
policy allowed at the office. The premifes were burned, and the 
plaintiff was unable to recover againft the (ire-office, on account 
of the negle£i of having the affignment allowed, and' therefore 
brought this adion againft the defendant to recover the amount 
of his lofs* It did not appear that the defendant had any confi- 
deration for getting the policy effeAed ; but Lord Kenyou, on the 
authority of Wtdtace v. Tellfair^ fupra^ held, that where a party 
iroluntarily undertook to procure an infurance for another, and 
did get a policy underwritten, but did it fo unfldlfully, that the 
party could derive no benefit under it, although there was no 
confideration, yet he was Uable to an aAi6n* 
Per Ld. ManiV « for to maintain ijiia a&ion, the defendant muft be guilty of 
<>w.4So. ^ ^ breach of orders> grofs negligence^ or fraud; and to thefe 

16 << matters 
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*< matters the attention of the jury is to be direded, trho, if they 
^ find that the defendant was guilty of none of thefe, the Court 
** will give judgment for him." 

Therefore where the plaintiiF, who was a merchant in Alieata^ Moore t. Mor» 
fent inftru£kions to the defend^t, who was his agent in London, ^^* 
to infure a cargo of fruit; the in/iru5lions were general, nothing at 
to infwance in any particular place or manner ; the defendant in- 
fured the cargo at the London Afiurance-of&ce, at which office^ 
in policies upon fruit, there is an exception of being ** free from 
•* particular average ;" the policy was made with this exception : 
a lofs happened, but it was only a partial one, fo that the plaintiff 
had no benefit from the policy, and he brought this adion for 
negle£l in efFe£ling the infurance ; but it not appearing that he 
had been guilty of any grofs negle£t, or of any mala fides, he 
deriving no advantage from the infurance made in that way, more 
than in any other, the jury found for him \ and on a motion for 
a new trials the Court confirmed the verdifi. 

4. Of Injuries to Copyright. 

By flat. 8 Ann, c. 19. it is enaAed, << That the author of any vid-HfiiUrr. 
*« book fhall have the fole right of printing it for fourteen years ; Taylor, 
«* and any printer printing, or caufine fuch book to be printed * """•*3wh 
*< without leave of the author^ fhall forfeit the books and id. 
*• per fheet for every fheet publifhed 5 and if the author is living 
•* at the end of fourteen years, he has a further term of fourteen 
•* years given, with the foie right of printing for that time." 

Under this a£l it has been decided, 

1. That an author, whofe book is pirated before the expiration Beckford v. 
of the twenty-eieht years from the firfl publication of it, may ^S?*o-. -^ 
maintam an action on the caie for damages agamlt the perfon pi- 
rating it, although the book was not entered at Stationers' Hall^ 

and although it was firft publifhed without the author's name. 

* For, per Lord Mansfield, 2 Black. Rep. 330. ; it was always 
held, that the entry at Stationers' hall, was only necefTary to 
enable the party to bring an a6iion for the penalty, but the pro-* 
perty is given abfolutely to the author, at leafl, during the term. 

2. << It is not neceffary that the whole of the wotk fhould be 
*' new, to entitle the author to his a£lion, for the a£lion lies for 
** pirating the additions and corre^ions made by any perfon to 
" an old work." 

As in this cafe, where the plaintiff had been employed in 1797 Cary v. Lone- 
by the poflmafter-general to make a furvey of the roads. He pub- ""«•* ^^* 
liflied an edition of Paterfon's Roads, wiiich had been publifhed - 
ill 1788 by another, with confiderable alterations and additions. It 
was adjudged that the plaintiff, as author, had a clear copyright in 
his additions and alterations, and that cafe lay for pirating them. 

3. ** As to how far the work of one author may be embodied into Rowcnh r. 
•* another publication, it was ruled by Lord Ellenborough, where a wukei, 

^ treatife « On the Art of Defence with the Broad-fword," had ' ^^^ ^' 
^' been in great part copied verbatim into the Encyclopedia, in an 
^< adioa for this piracy, that if an author's original work is fo far 

•* copied 
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*< copied into even a work of general compilation of literatore^ 

<< that if the latter will ferve as a fubftitute for the former, though 

<' there was no intention to pirate, that (till it is an infringement 

<< of the. author's copyright, and that the a£Hon is maintainable." 

Coleman ▼• 4. The ad requires the publication of the work as neceflary to 

Vachen, fubjed the party pirating; and in this cafe it was held that ading a 

'^ piece on the ftage is not fuch a publication as comes within the a£i. 

Caryv. Kearf- j. It was in diis cafe held by Lord EUenborough, 

aETp. N. p. C. '• '^^^ "* ^*^^ ^^^ pirating a book it was not fu£Bcient cti- 
s6& * * * dence of general pirating of a book to (how that there had been 

certain errors and miftakes in the original book which had been 

found printed verbatim in the pirated edition. 

2. That it was not fufBcient to (hew that part of the onginal 
work has been tranfcribed into the other, for it is lawful to ufe 
ft>rmer publications in the compo(icion of a new work, if fairly 
made, and not as a colour to pirate the original work. 

3. It is no defence to an a£lion for pirating the original work, 
that the materials of it, were improperly obtained and belonged 
to another ; as here, that the plaintiff had been employed to make 
furveys by the poft-ofhce, and had taken them to his own ufe, 
and publi(bed the book from materials which belonged to them. 

ClkmenuT. 6. Punting 2l J fig/ejbeet of mufic is within the ftatute, though 

GooUing, the words of the ftatute are « Books." 

sx£aft«244* j^ cc^s to the copywright oiprintSy the (lat* ZGeo.2. f.13. gives 

/ ^ ** thecopywrightof prints to theinventor,derigner,&c.fori4years; 

<< which (hall be truly engraved with the name of the proprietor 

^* on each plate, under a penalty :" and this is extended to 28 years 

«< by ft;it. 7 G.3. f.38. and an a£tion given by ftat. l^G.2^^'S^•^ 

5tayM y. Mborej But the publication of fea charts is not within the aci of par- 

"'Not- » ^^ liament. 

z!^' ^ Though the a£tion lies for pirating an original print under ftat. 

Symond*. I? Geo. 3. c. ?7- which relpe^ts tlie copyright of pnnts. 

5 T. Rep. 4j. An action will He for pirating a print, though the inventor and 

Per Lord Ellen- defigner's name is not on it, by common law. 

5, Of Injuries arifing from the malicious Ufe of any lawful 
Power or Authority to the OpprefEon of another, and 
the Injury of his Property. 

Sutherland v. As where thts a£):ion was brought againft the defendant, who 

*^r"R '**"**« ^^^ governor and vice-admiral of Minorca^ by the plaintiff, who 
* " *^* * was judge of the vice^admiralty court, <« for malicioufly and 

<< without probable caufe fufpending him from his office, per 
<< quod he loft the profits and emoluments of the fame :" it ap- 
peared that the defendant had legal authority to fufpend, till the 
king's pleafure was known ; that he had profefied himfelf ready 
to reftore the plaintiff on his making a particular apology ; and 
the king approved of the fufpenfion unlefs the terms were complied 
with; notwithftanding which the plaintiff recovered 5000]. da^ 
mages, on the ground that the fufpenfion was malicious, and had 
been confirmed by means of the defendant's falfe and malicious 
reprefentations at nome, , 

Bat 
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But where the a£kion was by the plaintiff, daptain Sutton, for Sutton v. Utmm 
iufpending him from his command of his fliip, and carrying him ^**b^ ^g- 
about with the fleet as a prlfoner, until he was tried by a court- * 
martial, when he was acquitted ; againft the defendant, who was 
commodore and commanded it, the a£iion was held not to lie ; 
as being of dangerous confequences to the difcipline of the navy, 
to permit fuchadiions to be brought againft the commander, aild 
particularly as he was fubjed himfelf to fufpenfion and difmiffai 
from the (ervice for any cruelty or oppreilion to his officers $ and 
that therefore the only redrdfs was by a court-martiaL 

3. OF INJURIES TO REAL PROPERTY. 

Injuries to real property fall under the two heads of, i. Nui^ 
fance \ 2. Diflurbance : the firft refpeding corporeali the latter 
incorporeal hereditaments. 

1. OP NUISANCE* 

Nuifance is either to the houfe or to the land. 

1 • Of Nuifance to the Houfe. 

I. << If a man has an ancient hoafe, and another builds fo near ^Co^jf. 
^ to him that he deprives him of the benefit of light and air, by 
<< darkening his windows ; this action lies againft the wrongdoer.'' 

<< But to maintain this a&ion, it is faid that the houfe muft be Bury ▼. Pope! 
«« zn ancient houfe \ that is, have ftood there time immemorial; CraEltt.ax8» 
" for if two men have laud adjoining, and one builds a houfe on 
<< his own land, and makes his windows look into his neighbour's 
'< land, though his houfe may have fteod thirty or forty years^ 
<< yet may his neighbour build an houfe on his own land, and 
" obftru^ the other's lights j for ctijus ejl folum ejus e/t ufque ad 
*^ ccelum, and it was folly in the firft perfon to build fo near the 
'< land of another." 

But, however, in an a£lion for ftopping and obftru£bing the Lewis r. Pric«« 
plaintiff's lights, Juftice iVilmot faid, that where an houfe has been Worcefter Sum. 
Jfuiltfort^ years, and has had lights at the end of it, if the owner of Afllfrix-MSS- 
the adjoining ground builds againft them fo as to obftru£t them, 
an aAion lies \ and this is founded on the fame reafon as when 
they have been immemorial, for this *s long enough to induce a 
prelumption, that there was originally fome agreement between 
the parties : and he faid, that as twenty years was fufficient to 
five a title in ejedment, on which he might recover the houfe 
xtfelf, he faw no reafon why it (hould not be fufficient to entitle 
him to any eafement belonging to the houfe. 

This rule as to time is however now much abridged, for if a Doustll r. 
perfon has had his houfe erefted, and enjoyed fqr twenty years, Wilion 
uo perfon can by any ereftion lawfully obftruft his light. bol "" '^"^ ** 

'< But to give fuch right, the party muft have enjoyed his 
^< lights for twenty years wiUi the knowledge or permiffion of 
*«. the o^uner oftbefoilJ^ 

For 
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For where the plaintiff's and defendant's premifes adjoined, 
but the defendant's had been let to a tenant^ and the plaintiff had 
ufed his lights for twenty years, to which the tenant made to ob^ 
je£lions or gate any moleftation, but the landlord knew nothing 
of it ) it was adjudged, that that did not bind his landlord, the 
defendant, but that on the tenant quitting, the defendant might 
obftrudi the lights. 

2. But if a man builds an houfe upon any part of his own land, 
and afterwards f^Us that houfe to another, neither the vendor nor 
any perfon claiming under, him fhall be allowed by any eredion to 
flop the lights ; for no man (hall be allowed to do an injury in 
derogation of his own grant. 

' 3. But where a man has fuch ancient mefluage, and fo pre- 
fcribes to have his lights uninterrupted, no contrary prefcription 
to (top the lights (hall be alleged againft it \ for each being fup^ 
pofed to have exifted from time immemorial, the latter canpot be 
deemed mqfe ancient than the former. 

4. <' If a party gives a licence to another to ered): any thing near 
<< him, which after it has been ere£):ed turns out to be a nuifance 
** to him, no adlion can be maintained." 

For in this cafe it was decided, That a parol licence from the 
plaintiff to put a iky-light over the defendant's area, which im- 
peded the light and air from coming to the plaintiff's dwelling- 
houfe through a window, could not be recalled, after it had been 
eredied at thedxpenceof the defendant, or at lead without tender- 
ing the expenoes he had been put to ; and therefore the party who 
gave fuch licence could not maintain an adion for the nuifance by 
the bad fmells created by fo {hutting up the area. 

And the rule laid down is, that a licence executed is not 
countermandable. 

5. « It (hould feem, that where a man builds his houfe near a 
^^jlreet^ he is entitled to all the privileges of an ancient meffuage." 

For this a£lion was adjudged to lie againft the commiflioners for 
paving, for raijing thejireetfo high as to obftruB the plaintiff* s lights 
and windows ; for the ground of the ftreet being appropriated to 
the public, excludes the idea of folly in building near the ground 
of another, and cl6fe to the ftreet is the moft proper fituation. 

6. But raifing a wall to obftruft aprofpeB, or in anywife to pre- 
vent it, is not aftionable ; for it only deprives the party of a matter 
cfpUa/ttre, and abridges him of nothing either ufeful or neceflary. 

7. A recovery of damages in this ad^ion does not.difcharge the 
nuifance j for every continuance of it fubje£ts the offender to a new 
a£fcion, and therefore a perfon may recover damages for a nui^ 
fance to an houfe which commenced before he came into poflef- 
fion, if it exifted when he entered. 

Therefore w^ere the plaintiff recovered damages againft the 
defendant for a nuifance to his houfe, and the defendant after- 
wards under-let it, and this adion was for a continuance of the 
nuifance after the under-leafe, it was held well to lie 5 for as he 
was before liable to an a£Uon for the continuance, he fliould not 
difcharge himfelf by his own aA of underletting ; and as he had 
a rent in confideration of the continuance of the nuifance, he 
ought to anfwer for the damages it oocafioned, 

So 
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So alfo maj an afiion be maintained agasnft the ajfignee for a Ripponn 
continuance ot the nuifance; but with this diftinflion, that where ^owUt, 
the whole mifchief has been done to theplaintiiFby the firft erec- Cro, ■*^47S» 
tion, there the adion will not lie againfb the aflignee \ but where 
the continuance occafions a new nuifance^ the aflignee is liable. 

* 7. This adion majr be maintained by the lejfee for years^ for gy^ondi 7. 
obftru6iing the lights of an ancient mefluage, grounded on the Seybourne,* 
prefniptkny notwiuiftanding the weaknefs of his eftate 5 for the Cro. c«r. 345. 
prefcription is to the houfe, not to the perfon. 

So alfo may he in reverjion, as well as he in pofleffion, main- ^^^^ ^ Gifird. 
tain an a6iion for a nuifance, by obftru£ling the lights ; for it is 4 Burr. ftX4x. 
an injury to the inheritance as well as to the prefent enjoyment ; 
and each may have his own a£):ion. 

2. A fecond fpecies of nuifance to the houfe condfts in over" 
banging it^ or building fo near to the houfe of another that the 
water fails off his roof on that of his ~ neighbour, and thereby 
mjures and rots it. . 

Of the fame nature alfo was the cafe of putting up a fpout, 
which conveyed the water into the premifes of the adjoining cSk? 
neighbour : this was a nuifance, and a£bionable. x Stra. 634* 

3. A third fpecies of nuifance to the houfe, is by infeBing it -.. . „ ., 
mth bad and noifome fmells^ fo as to make it unwholefome to refide cafe, 

in; but this falls under the firft head of Injuries to the Perfon. 9Co.i7.a. 

2. Of Nuifance to the Land. 

1. "If any perfon ere£ls a fmel^ng-houfe, or works for iRoU.Ab.8a. 
** making aqua fortisj or fuch like, the vapour andfmokeof nvhicb Rex. v. White, 
'* fpoils the grafs or corn^ or injures the cattle of his neighoour, it * *""• '^^* 
" is a nuifance to the land, for which this aftion lies." 

2. If a perfon fuffers the ditch adjoining to his neighbour's land Weftbrownr. 
to become fiuly or throws ftones or rubbifli into it, which caufes it to Mordaunt, 
overflow, and fo injures the land, this aftion will lie for the injury. C''o«^'«'9'- 

3. So, if a perfon who has a right to ajlream of water running ^ ^^- 
to his land or mill, and another ^^f^^w turns it; or if that perfon, aWilf.x74. ' 
having a right to the ufe of it in a certain proportion, varies from 

that proportion, trefpafs on the cafe will lie againft him. As in 
this cafe, where the defendant' prefcribed to have water from a 
certain watercourfe, running through the plaintiff's ground, to 
two pits on his ground, for watering his cattle, it was adjudged 
that an a£tion. lay for deepening and widening thofe pits. 

The fame point was decided in this cafe, and further, that Sealey ▼. Shiw 
even where the plaintiff's only claimed the furplus water from de- 6Eaft, ao8. 
fendant's niills, that the defendant could not diminifh that furplus. 

But where a man has by prefcription a right to a ftream of Luttrel'i cafe, 
water, he may varj the ufes to which it is applied : as where for- 4 Go. S4. 
^ merly there was fulling-mills, he may ajter them to corn-mills, if 
he does not alter the quantity of the water. 

4. Another injury to the land is, if a mzn Juffers fuch a numb& 

of conies upon his land that they go in on that of his neighbour, and. Bowlftoa t. 
fpoil it, and yet for this no adion will lie, for they are animals ? caTcyi. S*.C, 
yer£ natur£i m which he has no property* Fid. poft^ 
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Ifote; That where a Auifance is done to the land of two tenants 
in common, they {hall join in this a£Uon ; for it is perfonal, and 
concerns the profits of the land. 

5. Another injury to the land for which this a&ion is maintain- 
able is, for not keeping tBe fences in repair ^ by which a party is injured* 

And fuch a^ion muft be brought againft the occupier of the 
land, and will not lie againft the owner of the inheritance, vfbo if 
not himfelf in poffeffion; for the landlord cannot be deemed a 
wrong-doer for the negle£l of his tenant. 

But if the landlord is bound to repair, in fuch cafe the a£lion 
muft be brought againft him. 

tf. << Another injury to the land for which this a£^ion Ues, is 
*' againfl a parfon or impropriator for not taking away bis titbeif 
•« which, by lying on the grafs, rot and deftroy it.'* 

But, I. '< A parfon or impropriator is not obliged to take 
<< away the tithes till they are ailfet out : fo that no a£tion will lie 
<< till then, except there is a cuftom to the contrary." 

For where die adion was brought for not taking away of 
tithes by degrees as cut, the tithes being fo fet out, grounded on 
a cuftom fo to take them, it was refolved, i.That it was not 
fufficient to eftablifh this mode of tithing, that the former parfon, 
fifty years ago, had fo taken the tithes : 2* Nor that fuch mode 
nvas the cuflom of adjoining pari/bes : though it had been otherwife if 
it had been the cuftom of the whole county. 

2. *< Where the tithes are fet outj^ no notice by the common law is 
** neceffary ; but it is required by the ecclefiaftical law : And this 
•< notice is often required by cuftom ; in which cafe itjs good.** 

For where this zGdon was brought againft the plaintiff, who 
was impropriator of tithes, for not fetching away the tithes within 
a reafonable time after being fet out, the defendant relied on the 
cuftom of the pariih, << that notice fliould be given to the owner 
<< of the tithes, of the fetting of them out '^ which in this cafe 
had not been done : the cuftom was held to be a good and rea- 
fonable one \ and the defendant had judgment. 

And where notice had been given on different days of fetting out 
tithes, which was done, and on a day afterwards, notice given to 
the parfon to take them away within two days or an a6Uon would 
be brought ; this was held a good notice to fupport the a&ion. 

And note, that it was in this cafe decided, that where tithes 
have been fo fet out and the parfon negleds to take them away, 
that the owner of the land could not juftify the turning of has 
cattle into the land fo as to deftroy the tithe fo fet out, but 
ihouM be driven to his aflion on the cafe, or to his diftrefs da- 
mage feafant. 

7. Where a man is poffeffed of an ancient decoy for taking 
wild fowl : It was in this cafe decided, That cafe lay for firing off 
a gun fo near it that the fowl were difturbed. But the izd of 
the difturbance being proved,- it is matter of evidence to be left 
to the jury, whether tne z(k was wilful. 

Thefe are the moft material cafes falling under the head o£ 
Nuifance. I ftiall now confider injuries to incorporeal herediOK 
ments under the head^ 
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2. OF DISTURBANCE. 

I. Of Difturbance of Ways. 

I. « If a perfon has a right to a private way over the land o^ Cantrell v. 
•* another, and that way is obftruded or fhut up, the perfon Church, 
^ having fuch right may mamtain for fuch obftruaion an a£Kon ^^^ Ei'« 84. ,, 
« on the cafe.** ^1^^466.. 

And where a man has a grant of an occupation-way over the Aii'nv * 
foil of another, he may declare in cafe againft the owner of the Ormond, 
lahd over which the way leads for obftrufting it, although it be ^ ^^i 4- 
proved that the public have ufed the way without interruption for . 

the laft twelve years. 

Under this it will be jieceffary to confider, i. How rights of 
way are acquired : 2. How loft : 3. How ptoved. 

And I ft, How Rights of Way are acquired. 

2. A right of way is acquired, i. By the grant of the owner J^'och*' X^^ 63, 
of the foil : 2. By ufage, which prefumes a grant : 3. By pre* ^®" ^*? ^^ 
fcription, which fuppofes an original grant : 4. By operation 
of law J as where a man grants a piece of ground in the middle 
of his field, he tacitly gives a right of way to it, as neceflary to 
its enjoyment, which is called a way of neceffity. 

As where a man having four clofes, fold three of them, and cUrke v. Cogg, 
referved the middle one, without any faving of a way to it, and CraJ.ic. 170. 
there was none but over the clofes he had fold ; it was refolved, 
that the law referved to him a right of way to it, over thofe lie 
had fold, as a way of neceflity. 

!• Of a Right of Way by Grant. 

If the way is claimed by grant ; that is proved, by produ£lion 
of the deed by which it is granted. 

2. Of a Right of Way by Ufage. 

<« Conftant and uninterrupted ufage of a way, though not vid. Tnift<»es ^f 
« going the length of a prefcription, ftiall carry fuch a pre- Rugby Ch.uHy». 
« fumption of a grant, as to give a good and valid right of way Mareweather, 
« over the lands of another." ^ "A*?* ^7^' 



m not«. 



For where in an aftion for obftruding a way, the plahitiff Kcymerr. 
proved, that one Fowler was feifed both of plaintiiF's tenement Summer*,* " 
and of the defendant's clofe ; and in 1753 had conveyed to the ^^'^^^^^ 
plaintiff the tenement, with all ways therewith ufed, and that Am^ 1^60 
this way had gone with the tenement as far back as mettiory BuUci N p» 7]^ 
could go : the defendant produced a fubfifting leafe for three 
lives from Fowler j made in 1723^ by which he demifed the field 
in queftion in as ample a manner as one Rocky a former tenant, 
had had it \ and in this leafe there was no exception of a way 
over the clofe. Juft. Tates held, that by the leafe, without th« 
refervation of way, the way was gone, and fo could not pafs 
under the words all ways in the conveyance ; but as the defend*, 
anf 3 leafe had by thirty years preceded ^he plaintiflP's Conveyance, 
and the way had been ufed all that time, that was fufficient tpaf- 
fgrd a prefumption of a grant or licence from the defendant, fu as to 

Xd a iaake 



1 



ISO 



6 Eaft. TOt* 



TRESPASS ON THE CASE. 

clofe .ftotti which it iffues 5 and the owner of the adjoining 
clofe cannot^ by finking a pit or drain, diminifli the quantity. 

Neither can the owner of land, through which a river runs, by 
enlarging the channel through which the water had been ufed to 
Sow, vary Ae quantity as to perfons ufing any of it lower down 
the ftream. 



Bricknell, 
ft Taunt. 120. 



V. Pierfon, 
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Howell, 
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4« A fourth fpecies of difturbance is, that to the right of holding 
Jairs or markets. 

k'VifRetal. '• ^^ ^^J ^^^ ^* entitled to toll for 'goods fold in a market, 
of Tewkfbury V. though that toll is ufually taken in bulk, yet if com ^x. ^r. is 

fold bjfampkj the feller (hall be liable to pay an equivalent toll, 
as if fold by bulk. For he is bene^ted by coming to an4 
having the u(e of the market. 

- And in Aich cafe the form of a£bion is an aAion on the cafe for 
£0 fraudulently and injurioufly felling by fample to the prejudice 
4 t: Rep.' 104. of the proprietor of the market. 

i Twenty years adverfe pofleiQon of a market gives a prefump* 
tion of a grant. 

2. So if any perfon is entitled to hold a fair or market, and 
another perfon fets up another fair or market fo near to the former 
as to prejudice its cuftom, thisa£lion lies for the injury. 

I. << But to fupport this aftion, it muft appear that the plain- 
<< tiff's fair or market was the elder one, for otherwife he is him- 
Sf felf. the wrong-doer.'' 

a. It is fufficient to make it a difturbance, tliat the fecond fair 
or mariiet is ere£led within /even miles of the former ; that is, one- 
third part of a day's journey, reckoned at ao miles ; for fo the 
(day .being divided into three parts, he has one-third to go, one 
third to return, and one-third for his bufinefs. 
i 'S* << So if the fecond fair or market is held on the fame day as 
M the former^ it is a difturbance \ and even if held on a different 
<[ > day it may be a difturbance." 

As where the plaintiff declared generally that he was feifed pf 

.a market, and that the defendant had ere£l:ed another, without any 

lawful warrant, within feven miles of his market. Exception 

;Wa8 taken in arreft of judgment, that the plaintiff had not faid 

that it was on the fame day \ but it was over-ruled, particularly 

• it being after a yerdi£l. 
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{;. A fifth fpecies of difturbance is, 

*< If a man is entitled by prefcription to have all the corn of the 
<< tenants of a certain manor ground at hism///, this a£tion lies againft 
<^anypf the tenants who carries his com elfewhere to be ground." 

And a cuftom, *< That all the inhabitants, tenants, and refiants 
within the manor (hall grind all their corn, grain, and malr, 
which by them or any of them ihould be ufed or fpent, ground 
within the manor, and ground at the plaintiff's mill, and not elfe- 
where," is a good and legal cuftoni : and a bill filed in the Exche- 
quer, wherein the occupier of the mills was plainti(F, and fome 

* of 
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of the inhabitants, refiants within the manor were defendants, in 
which an iflue was dhrefted to try the cuftonij is good evidence in 
sin zStion on the cafe. 



6. <' A fixth fpecie€ of difturbance for which this aAion lies : BlifTett v. Htrt» 
*• if a man has an zncient ffrry, and another fets up a new ferry ^»ch. i8 g. t, 
^ near it, the owner of the firft ferry may have his adion for th^ BuB. N.P. 76. 
** injury, in drawing away his cuftom." 

For he who has an ancient y^ry is compellable by law to find % RoU. au 140. 
boats fafe and fit for the purpofe ; and if he does not, he may be 
amerced : and as the law therefore impofes fuch a burden on him, 
it will proted him in the exclufive and uninterrupted enjoyment 
of fuch right. And therefore where the law has impofed no fuch 
obligation, it gives no fuch exclufive right. 

As if a man fets up a new mill orfchool in the neighbourhood 1 RoU Ab 107 
of an ancient one, an a£tion will not lie, though a damage ^ ^ ^* » 
may thence accrue to the former mill or fchool ; for fuch rivalfhip 
is of public benefit and advantage, and it is damnum abfq. injuria* 
" But where a ferry is claimed by prefcription, the owner fhall 
** only have his adiions for dire^ injuries to his right/* , 

For where the plaintiff claimed as leffee of the ferry from King* Tripp ▼. Frank, 
Jlon-upon^Hull to Barton, and brought his a£lion for an encroach- * **'• ^^^ ^^ 
ment oq his right ; it was proved tnat the defendant, whp was the 
owner of a market-boat belonging to Barrow, a place two miles 
lower down the river than Barton, had at different times ferried 
overper/ons to Barton ; that there was a daily ferry between King" 
Jion and Barton^ bui that the ferryman was not obliged to provide boats 
to anyplace but Barton ; it was adjudged, that the action would 
not lie, for the prefcription went only to carry perfons to Barton^ 
and could not be extended to the carrying perfons to a different 
place, unlefs that was done colourably and fraudulently to pre* 
vent the ufe of the regular ferry, as by landing the paiTengers 
within a fhort diftance of the regular ferry. 

7. <* Another fpecies of difturbance for which this a£tion is 
** given is, if a perfon having a right to fit in a particular penv 
<^ in a church, is difturbed therein, his remedy is by adiion of 
** trefpafs on the cafe.'* ' 

This right to fit in a particular pew of a church arifes either GiHf. Codex 
from prefcription, as appurtenant to a mefiuage from keeping it ***• 
in repair, or from a faculty from the ordinary ; for in him is the 
difpofition of all the pews, except thofe claimed by prefcription. 

As therefore the difpofition of the pews is primA facie in the stock* ▼ Booth, 
ordinary, in cafe of any difturbance in the enjoyment of the pew, i T. Rcp.4»S. 
the plaintiff muft make out his title either againft the ordinary 
or againft a wrong-doer, by fhewing his title by prefcription to 
the pew, as appurtenant to a meffuage, or under a' faculty from 
the ordinary. 

But there feems this difference; that where the a£lion is Kenrickv 
againft zflranger ior z difturbance, the plaintiff need not ftate fv^^*--^, 
por prove repairs, it is fufficient to lay his title generally, as ap- 
purtenant to a meffuaget But where the action is againfl the or^ 

L 4 dinary. 
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dtfiory, he {hould fliew both prefcription as appurtenant to a me& 
fuage and repairs | for in this cafe the plaintiflF declared on hi# 
right to the pew, as appurtenant to an ancient meflu^e^ and 
that he, i^c. had ufed to repair it, but no repairs were proved ; the 
firft was held to be fufficient, the defendant being a ftranger. 
Stoe av. Boodi» It was held in this cafe, that an uninterrupted pofleffion for fcty 

years would not give a title, if neither a faculty or prefcription 

appears. 

But in this cafe it was held, that uninterrupted pofleffion for 
30 years, unexplained, was prefumptive evidence of a prefcriptiTe 
right to the pew in an a£lion againft a wrong doer. 

It feemed in this cafe, that the declaration ought to date re- 
pairs ; but that the want of it would be cured by a verdi£t. 
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8. Another fpecies of difturbance is to the rights of fifliery* 
For which viJ. anU Chapter of Trefpafs. 

9. The laft fpecies of difturbance which I dull conCder, is 
that of Offices. 

1. If any perfon has a title to any office, from whence fees 
dr profits are derived, and he is difturbed in that office, he {hall 
have an a£tion on the cafe for fuch difturbance. 

But the plaintiff in fuch a£lion muft ftiew that it was an office' 
in fee, and had fees annexed to it ; for if an office is not of that 
nature, there is no injury ; and fo no a£bion will lie. 

2. The principals of the feveral offices belonging to the 
courts, have not a power of turning out their clerks at pleafure, 
unlefs in cafes of niifl>ehaviour or mifcondu^ } and in this cafe 
an a£tion on the cafe was adjudged to lie againft the defendant, 
who was cuflos breviumj at the fuit of the plaintiff, who was One 
of the under-clerks, and turned out of his employment by the 
defendant his principal, without any fufficient reafon or fault. 



4* IMJORIES TO PERSONAL RIGHTS, NOT PROPERLY REDUCIBLE 

TO ANT OF THE FOREGOING HEADS. 

Thefe injuries may be divided into, i. Such as afFed a man 
{landing in fome relation to others : 2. Where there is no relation. 

Injuries a£Fe&ing a man as ftanding in fome relation to ^hers, 
may be divided into fuch as afFe£l him in the feveral relations, 
1. Of an hufband: 2. Of a fadier: 3. Of a mafter. 

I . Of Injuries affeding a Man in the Relarion of an Hufband. 

I. «Mf any perfon entices away the wife of another to live apart 
<< from him, without fufficient caufe, the huft»and may have this 
<* a£iion for the injury,*' 
^.-....^.- .. -A-s where the plaintiff declared that his wife, unlawfully and 

Oreenbuik, _ without his coufent, had departed from him and lived apart, 
Mich. 19 G. ai during which time a confiderable real and perfonal eftate had been 
Bull M. P. 781 devifed to her, to her fole and feparate ufe, and that thereupon 

{he was deiirous of returning^ and again cohabiting with him, 

but 
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tiut ^t the defendant enticed het, and perfuaded her to continii^ 
^bfent; by which means (he continued abfent till her deaths 
whereby he loft the comfort and fociety of his wife^ and the ad* 
vantage he ought to hate had from fuch a real and perfonal 
eftate : after a verdid for the plaintiff, and 30001. damages, it 
was moved in arreft of judgment, that this was zm€tion prim4t 
impreffum'u : but the Court faid that every a£bion on the cafe 
was in itfelf a novelty : no aAion lies without damages, and 
the per quod will not be alone fufficient, except the z£i done be 
unlawful : but though a bare enticement vrill not be fufficient 
nor a£^ionable, yet the jury, under the direction of the judge^ 
are judges of the legality. And as receiving the fervant of 2no^ 
therfcienier is a ground for an a£lion, i fortiori it is fo in the cafe 
of an huiband: and injuries that are within the nature of fpiritual 
cognizance, if attended with temporal damages, are actionable. 

2. If in confequence of an enormous battery of his wife, or Gnj^.Vvfffyf. 
any other bodily injury done to her, the huibaxid is deprived of '*«'io«- 
her fociety and aOiftance, he may have a particular a&ion for the 
injury, ar^ declare for zper quod fervitium ami/it. 

And the ground of the a£lion being the lofs of the wife's com- Hyde v, Scyflbr. 
pany,notthe injury to the wife herfelf, iheneed not join in the adion. Cro.iacjaJ, - 

2. Of Injuries to a Man as {landing in the Relation of a 

Father. 

1. An adionwill lie at the fuit of the izthex for getting his Tullidger. 
daughter with child. Wade, 

But the daughter (hould be at the time refident in her father's 3^^**'-^*- 
houfe, or the aftion wUl not lie. In this cafe Lord Mansfield ^^^^^ 
held, that fhe fliould be under the age of twenty-one years ; but 3 Burr. 1878. 
in the cafe of TiMidge v. fFade, it was held to be no obje£lion, 
the daughter being above that age. 

And the point was exprefsly decided in this cafe, that the Bennett ▼. 
adion lay though ihe was above twenty-one years, and that no Aiicotr, 
contra^ of hiring need be proved, if (he in any way appeared to * ^' ^^ ^^ 
have a£ted as a fervant. 

But note;^ This offence is properly fued, not in this aflion, 
but in trefpafs vi et armis, the father confidering the daughter as 
his fervant, and declaring for an affault with a per quod fervitium 
amtfi. But the cafes are inferted here for the fake of uniformity ; 
and it feems doubtful whether this adiion would not lie, it being 
an tlQl unaccompanied with force, and the damages being given 
for the confequential injury, the lofs of reputation, isfc. to the 
family. This was recognized in the cafe above of TuUidge v. Wade^ 
where it was attempted to fet afide the verdi£k for excelEve damages. 

And^r Buller^ Juft. 1 Term. Rep. 167., an a£iion merely for 
debauching a man's daughter, by which (he lofe$ her fervice, it 
an ad}:ion on the cafe. Vide 2 Ld. Raym. 1032. 

2/< This zGdon is not confined to the cafe of natural parents only.^ 

For where the a&ion was brought by the plaintiff for debauching Trwih n 
liis adopted daughter (the deferted daughter of a brother foldier) I>ei:nMa, 
brought up by the plaintiff, and damages were given on an in« '' B*tt. »j. 
quiry, far beyond the adlual lofs of fervice^ and the Court refufed to 

fet 
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fet tbem afide, referring to the cafe of ^dmanfon v. Maehdly 2 Temu 
Rep, 4*9 where an aunt recovered damages under fimilar circum- 
ftances. 

2« A father cannot maintain this adion for an excefflve battery 
ef hisfonf and the fubfequent injuries arifing from it^ as that he 
could not marry him as before. 

But a father may maintain in a£lion againft a perfon for beat* 
ing his fon, with a *< per quod fervitium amifit!* And in fuch cafe 
adtual fervice need not be proved; it is fufficient if the fon lived 
in his father's family. 

3. " But the law is now fettled that the daughter muft be reG- 
^< dent in a part of her father's family at the time of the fedu£lioii9 
^ or the a£iion will not lie." 

For where in this cafe the daughter was only nineteen years of 
age, was living at the time of her fedu£lion in the houfe of one 
Taylor who had married her Gfier> who was then lately, but 
under no contrad for wages, but without any intention of again 
returning to her father's houfe; it was adjudged, that though 
(he a£lually did return, and was delivered of a child, that the 
father could maintain no a£tion. 

In an adion on the cafe for fedudion per quod fervitium amifit^ 
the plaintiff is not confined to proof of lofs of ^rvice only, but 
may go into evidence of the lofs of comfort in the fecurity of her 
child and injury to her feelings as a parent. 

3. Of Injuries to affed a Man as (landing in the Relatioa 

of a M after, 

1, If any perfon inveigles away the fervant or apprentice of an9^ 
ihery and prevails on him to quit his fervice, it is an injury for 
which this a£lion lies. 

But in fuch cafe the perfon hiring muft have notice^ that the 
fervant was then in the fervice of another, and not difcharged 5 
for otherwife he might hire the fervant, ignorant of the circum- 
ftances, and fo would do no injury, unlefs after notice he refufed 
to difcharge him. 

But where the apprentice has been feduced, thpugh this adion 
may be maintained, the plaintiff (the mailer) may waive the tort, 
and bring affumpfit for the wages earned by the apprentice v^hilc 
in the fervice of the perfon who feduced him, 

2. So it will lie for keeping him after notice. 

For it is no excufe for the defendant, who has hired the 
plaintiff's fervant, to fay that he did not entice him away, but that 
the fervant came away of his own accord, and hired with the de- 
fendant, if the defendant had notice that the fervant' had fo de- 
ferted the plaintiff's fervice, and yet he ft ill retained him, 
. In this cafe the fame point was refolved as in the laft cafe ; and 
further. That though the fecond mafter, (the defendant,) who 
hsui ignorantly hired him, (the fervant,) on difcovering that he 
was the fervant to the plaintiff, defired him to return, but the 
fervant refufed, and the fecond mafter ftill retained him. He was 
held to be liable to thi/^a£lioni for hefhould have difcharged him* 

3. Kjour^ 
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j. A journeyman in any trade is a fervant while in the employ- AW\tgt r. 
ment of the mafter-tradefman ; and an a£lion lie* for enticing ^"^* ^^P- SAr 
him away, even though fuch Journeyman worked only by the 
piece, and for no certain time. 

4. But where a perfon was fo hired to work at a trade for a Bird ▼. Randall, 
limited time, under a penalty not to difcover the fecrets of his 3 Bwr. 1345. 
ittafter's trade, but having quitted his place, the mafter fued him^ Xi^SQ^^ 
and recovered the penalty : this was held to difcharge the fecond 

xnafter from an a£tion for hiripg him, the penalty being deemed 
full fatisfadion for the lofs of fervice. 

5. " In general, if by any injury received from any perfon, a 
•* fervant is difabledin his fervice ^ the maftermay recover damages 
** for fuch lofs of ferviccy by this aftion." 

As if a perion digs a ditch in the highway, in which a man's » Roll Ala:. 8S. 
fervant falls and breaks a limb, the mailer may recover in this 
action for the injury for the lofs of fervice ; and fo of other in- 
juries of the fame kind* . 

But a public performer at the theatre is not fuch a fervant to the Baylor v. Nen% 
manager, that the latter can maintain an a6iion for beating him Q|,(-]".g^' 
on the cafe, per quod fervitium ami/it, 

6. It was in this cafe ruled by Lord Kenyon, That a fervant CtnoL r. Bird, 
could not maintain an zStion againft his mailer for refufing to ^bf .^ ^' ^ 
give him a chara£ler. 



2. Of Injuries to Perfonal Rights which a Perfon may 
. receive, without Relation to others. 

1. ** If any perfon (lands candidate for any ekflive office, 
** and the returning officer refufes him a poll j and returns another, 
** trefpafs on the cife lies againft fuch officer.** 

As where the plaintiff declared that he was candidate for the Sterling ▼. 
office of bridge-mafter within the city of London^ and that the Ti*^"*'^'jQ^ 
defendant as mayor fhould hold the poll, and thai he refufed a i Veot.* 25. 
poll to the plaintiff ; the plaintiff recovered in this aftion : and it s,C. 
was further refolved, that it need not be averred in the decla- 
ration that the plaintiff would have been ele£led. 

2. If a perfon who is entitled to vote at any eleBion for mem- Anibyr. White, 
bcrs of parliament, tenders his vote to the returning officer, nvhich ^^^' *9« 

he refufes to admit or allow, he is fubjefl to this aiiion at the fuit 
of the voter. For, per Holty the right of voting is a noble pri- 
vilege, of which by this means he is deprived. 

But in order to fubje£l the returning officer to an aflion for Drewe ▼. 
refufing the party's vote at an ele£lion, it mull be laid and proved Coiton, cited by 

to be done malicioufly. \ IZ'^sl's^^'^ ' 

3. If any returning officer holds an ele£lion, or is called upon ^ *^ ^^^^^ 
to make any return, wherein the right of a third perfon is con- 1 1 co. 99. 
cemed, and he makes afalfe return to fuch writ on fuch eIe£lion ; 

as a (heriff of members to parliament, a mayor of a corporation 
to a mandamus, f^c. an adlion on the cafe in thefe inftances lies 
againft them, 

Where 
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Wliere the right of a feat in parliament has been dedded in 
favour of the perfon not returned by the returning officer^ or 
where it could not be decided ^ aa where the parliament was d^ 
folved ; an zGtion at common law lies againft the returning of* 
ficer, but not otfaerwife. N.B. In i JP^Hf. 127. Ch. J. W'illes 
denied this cafe to be law. Sed qtmn ? 

But a farther remedy is now given by ftat^te 7 & 8 J9^. 3. r. 7. 
which enafbsy << That if any iheriff or other officer makes a faUie 
« return of members to ferve in parliament, the party injured 
" rtbat is, he who (hould have been returned) fliall recover 
'< aouble damages and cofts.'* 

I* An a&ion lies in purfuance of this ftatute in all cafes of a 
falfe return, not folely where there has been a refolution of the 
houfe of commons deciding the right to the feat* 

'2* The ftatute is not merely penal, but is alfo a remedial one 1 
en which ground an amendment was allowed. 

3. By the fame ftatute, a return contrary to the laft reiblution 
of the houfe of commons, fiiall be deemed a falfe return \ and fo 
fubje&s the officer to this a£lion. And by $ 3. a return of more 
perlons than are required by the writ or precept to be chofen, ia 
like manner fubjefls the returning officer. 

4. As to the cafe of mandamus, the return was formerly abfolute» 
and fo an abfolute injury was done to the party, and therefore thir 
nCkion was given to him for redrefs \ but now by ftatute 9* Afm. 
s. 20. the party may traverfe the return, and is not put to his aOion. 

Note; An adion for a falfe return muft be brought either vaMid^ 
ilefem where the return is, or in the county from whence it is made. 



Sdgtberry v« 
Supheei, 
a SilL447^ 



m 

%• << If the Ebg grants a Patent for the fole ufe of any invention, 
^< and the patent be good in law, an a£lion lies againft any perfon 
** for infringing it." 

I. << If the a^ion is brought by the patentee, it is incumbent on 
*« him to ftiQMT, ift. That the invention was new : 2dly, That 
<< the fpecification is full and complete; that is, fuch as that the 
<< public, after the term of the patent is expired, may have the 
« benefit of, and be able to do without further inftru&ions, the 
** thing for which the patent is granted.*' 

I ft. The invention muft be new. 

This is under ftatute 21 Jac. i. r. 3. which declares all mono- 
polies to be illegal, but allows letters patent for fourteen years 
for the fole working and making of any manner of nenv manu- 
faAures within the realm, to the true znAfirft inventop^ fo as 
fuch be not contrary to law, mifchievous to the ftate, by raifing 
the price of commodities at home, hurt of trade, or genmlly inr 
convenient. 

And as a grant of monopoly or patent may be to thej£r^ in^ 
ventor, by ftat. 21 Jac. i. r. 3. fo if the invention be nenS) in Eng^ 
land, a patent may be granted, though the thing was praBrfed 
beyond fea before; for the ftatute fpeaks of new manufaBures wiibin 
the realm : fo that if they be new here, it is within the ftatute i 
for the a£3t intended to encourage new devices ufeful to this 

kingdom^ 
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longdom, and whether learned by travel or by ftudy, it b the 
Dune thing* * / 

<< But die HvhoU of tie machine for which the patent is granted^ 
«* need not be new." 

For where the queftion was. Whether an addition to the old Morm v. 
ftocking-frame was the fubjefk of a patent 5 Lord Mansfield faid, ^tt."wilm.E. 
that if the general queftion of law, viz. that there can be im 1776. 
patent fir an addition^ be with the defendant, that was open on BulLN.P.76« 
the record, and he might move in arreft of judgment, but that 
that obje£iion would go to repeal almoft every patent that ever 
'was granted : there was a verdi£i for the platntifF, and 500K 
damages ; which was acquiefced in. 

But in fuch cafe the patent muft not be more eztenfive than the Per Bailer Juft. 
invention j therefore if the invention confifts of an addition or ^^ w^*' 
improvement only, and the patent is for the whole machine or Mich. 1785. 
manufadure, it is void. Bull,*l«p,78, 

But where a perfon had obtained a patent for a manufaduring ^^ ^'^ 
machine, and made a due fpecification, and afterwards obtained ^|^!]||^ ^' 
another patent for improvements in which the former patent was n £afi. zox. 
recited ; and the fpecification in this, was of the nvhole machine 
in its improved ftate, without ftating in the fpecification what the 
improvements in particular were; the fpecification was neverthelefs 
held to be good, a;id to fupport the patent. 

a. ** So the fpecification muft be full and complete in every re» 
^ fp^^i ^ ^ public are to have the benefit of the difcovery at the 
*« expiration of the patent." 

On zfcire facias to repeal a patent, four iflues were joined Rex ▼. Ark- 
on the record: ift, That the patent was' inconvenient to his ^'^ht. 
majefty's fubjefts in general : adly. That the invention at the y^. 1785. 
time of granting the patent was not a new invention as to die BuiLN.p. 7I. 
public ufe and exercife of it in England: 3dly, That it was not laftcdU. 
invented and found out by the defendant : 4th]y, That the de- 
fendant had not by his fpecification particularly defcribed and 
afcertained the nature of the invention, or in what manner the 
work' was to be performed. It was laid down by Juftice Butler^ 
I ft. That a man to entitle himfelf to the benefit of a patent, muft 
difdofe the fecret and fpecify the invention in fuch a way that 
others of the fame trade, who are artifts, may be taught to do the 
thing for which the patent is granted, by following the direflions^ 
of the fpecification, without any new addition or invention of 
their own : 2dly, He muft defcribe itfo that the public may, after 
the expiration of the term, have the ufe of the invention in as 
cheap. and beneficial a way as the patentee himfelf ufes it ; and 
therefore if the fpecification defcnbes many parts of an inftru- 
inent or machine, and the patentee himfelf ufes only a few of them, 
or does not ftate how they are to be put together and ufed, the 
patent is void : 3dly, If the fpecification be in any part materially 
falfe or defeQive, the patent is againft the law, and cannot be 
fupported. 

' Therefore in a cafe for infringing the patent for making fteel LUrdet r. 
truffes for ruptures, the patentee in the fpecification omitted i^^"|^"'/i^ 
what was very material for tempering the fteel, Which wis rub- yuinyZ 
bing it with tallow ; Lord Mansfield held the patent to be void. Bull. N P. 7|* 

« So 
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<< So if the fpeciiication is in s^nv refpe£l affiUguout or 
ligib/e, or contains matter not in the thing for which the patent 
" is granted, it \s void." ' 

As where the aftion was for infringing the plaintiff's pa-* 
tent for making patent-yellow ; at the trial three objections 
were taken to the patent: i{l» That after dire£ling that /ead 
fhould be calcined, it directed another ingredient, namelvt 
minium to be taken, which would not anfwer the purpofe^ 
as it did not fay whether it was to be calcined or fufed, and 
by reference to the preceding words it would be to be cal- 
cined, which would not anfwer, as fufion Mras neceffary : 2dJy9 
That it direded anv kind of foifil-falc to be taken, whereas only 
one kind of fofiil-lalt, namely, fal gem, would anfwer the pur- 
pofe, becaufe it muft be a marine fait : 3dly, That all the things 
together did not produce the effe£l ; for that the patent was to 
do three things, but this produced one only : Thefe were held to 
be decifive objediions to the patent, and that it was void. 

3. Where the fpecification of a patent was ordered to be enrolled 
widiin a month, the day of the date is exclufive ; therefore, where 
the patent was dated the loth of May, enrolment on the lotfa of 
June was held good. 

4. This zGtion was adjudged to lie againft the defendant, who 
was the leflee for years, for preventing the plaintiff who had the 
reverfion in fee, from coming on the lands to fee if there had 
been anv wade committed, and this though it was not (hewn that 
any waiie had been done. 

So cafe in the nature of wafte lies againft tenant for years, 
whofe term is expired, though there was a covenant in the kafe not 
to commit wafte. 

5. This aAion lies at the fuit of a pariihioner, for excluding bin$ 
from the veflry^room; but it muft be averred that the parifti hapd a 

property in the room, and a right to meet there, or otherwife it 
might be taken to be the defendant's own room, to which he might 
only admit whom he pleafed. 

6. '< Where any confequential injury arlfes to another from a 
*' breach of truft, the remedy is by ad ion on the cafe." 

As where the plaintiff declared that he was a wheeler, and 
poffeffed of feveral tools relating to his trade, viz. an ax, (T'r. 
and by licence of the defendant deposited them in his houfe ^ 
that the defendant hsrd detained them after requeft for two months^ 
whereby he loft the advantage of his trade for that time y the 
plaintiff had a verdi£l} and it was moved in arreft of judgment, 
that the a61ion ihould have been trover or detinue : but the 
Court held the a£lion well brought; for if the plaintiff had his 
goods again, detinue would be improper \ and though a detainer 
upon requeft is evidence of converfion, yet it is not a converfioa» 
and the demand in this cafe being fpecialy the adion ou^ht to be fo too. 

« For it is no obje£tion to this adion that anomer will lie for 
«* the fame offence." 

As where the plaintiff declared that he was mafter of a fliipt 
which, being laden and ready to fail, was feized by the defend- 
ants, whereby he loft the profits of his voyage ; it was objeQed 
that the %iXxQn ibould be ti^efpafs vi et armisi but/rr Holt, the 

, plaintiff 
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plaintiff declares not as owner, but as an olBEicer for particular lofs, 
and for it in this adion he ihall recover, though he might have 
had trefpafs on the poiTefEon : but the plaintiff does not declare 
for the tort itfeif, (the feizing of the (hip,) but for the confe« 
quential injury, the lofs of the voyage. 

3. OF THE PLEADINGS AND EVIDENCE. 

I* OF THE PLEADINGS ON THE PART OF THE PLAINTIFF. 

1. « The declaration in this adion fhould ftate the partitular 
<< manner in which the injury complained of has been com- 
« mitted.'* 

For where the adiion was for overloading tlie plaintiff's horfe, Rigg r. aark, 
whereby he was injured, without {hewing how he was overbur- ^'^* ^^' ^9A* 
dened, the declaration was for that held to be bad. 

2. << Though the declaration goes for a longer time than the 
*^ injury complained of entitles the plaintiff to a remedy for, yet 
<< if he is fo intitled^^ any part of the time laid, he (hsdl recover 
** accordingly.'' 

As where the plaintiff declared againft the defendant as parfon, South r. Jones, 
for not taking away his tithes when fet out, but fuffetingthem to * ^'"- ^^S* 
lie, to the injury of the plaintiff's grafs, from Auguft the 20th 
(the day when the grafs was cut) to the loth of December following ; 
thougb the declaration demanded damages from the time of cutting, 
which was wrong, as the parfon was not obliged to take the grais 
away till it was made into bay s yet for part of the time, the plain- 
tiff having received an injury, he fhould recover ^r^ tanto. 

3. In declaring on efcapest if the party efcaped out of cuftody in Walker v. 
j^&r, and be feen abroad in Hertfor^re^ the plaintiff may lay ^'^®'***'q^ ^ 
Lis a^ion in Hertford/hire. Bull. N. P. 67. 

And if the plaintiff declares for an efcape againft the defend- Mi«erv.Hinton, 
ant aa bailiff of a liberty, he ought to ihew that the defendant Cro. Car. 329. 
had execution and return of writs. 

<< In an adion for an efcape, it muft appear that the committal 
•* was of record** 

For where in an a£lion againft the marfhal, it was laid that the wighrmaoT. 
prifoner was brought before Sir W. Chappel^ one of the juftices M."'*'"*- 
of our lord the king, and was then committed to the cultodv of ^ ''^*' ** 
the marflial, at the fuit of the plaintiff, on demurrer it was neld 
ill : for it did not appear that the commitment was of record \ 
before which time he is not in the marftial's cuftody. 

If an ex;ecutor brings zfci.fa. on a judgment to his tcftator, [;°J^^-^**'*^*' 
and has a judgment on it, whereupon a ca.fa. iffues, and the ' '^ 
defendant being taken, efcapes; in the declaration againft the 
iberiff, the plaintiff may declare briefly on ^fci.fa. and judgment 
thereupon ; but if he declares that he fued out a writ without 
fetting out any judgment, it is an incurable fault. 

So an adminiftrator may maintain an a£lion in his own name ^^'l*'*'"* ^* 
for an efcape of a prifoner, who wa> io execution on a judgment ^ Term' Rep. 
obtained by himX^f. 126. % B.ti. 

4* Where 
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4. Where the plaintiff dechred ^ainft the defeni$n% an tnkftiej^ 

for negligence in not figning a judgmentma caufe whcmn be had 

been attorney to the plaintiff, and having fet out in his^deciaiitioa 

the writ under which itm defendant in the origuiftt aAioa -had heed 

s^rreftedy h^ mifrecited it^ it wa^ held to be fatsd. 

5. In declaring againft a cominon carrier^ it is fufficient todedaie 
in general on the cuftom and undertaking* itritfaoiit fetdny oatifljF 
fum which the plaintiff was to haye paid for^e carriagey butmeself 

dating it « for reasonable lure \** for the canier may.xecorer.o&a 
quantum meruit* 

6» If a comm§ner declares agaioft another perfon, whether com* 
moner or not> for an injury t9 his common, he fliould ftftte the 
offence to be << that his common tarn amph modo habere potuH/td 
<< prfifisuum fuum, inde per totum tenons amifif*-^toT fuch injmrief 
only may be have an a£lion. 

And fuch general declaration for defti^ying the grafs perqmi 
preficuum^ &c. is good without fetting out ^ that defendant 
claims a right of common 9" for that fhould be pleaded xAsx 
by the defendant himfelf^ or given in evidence on the generd 
iffue. 

But in this action, if agednji the lord of the foU^ the deda« 
ration fhould as againft him ftate a furcharge. and the perticuW 
injury. 

So the plaintiff in his declaration againft a ftranger need ftste 
no title in himfelf^ for poffefTion is fufficient againft a wiong-doer; 
and the difturbance being the gift of the atiiony and the title only 
inducementi it cannot be traverfed except the defendant fets up a 
title in himfelf and juftifies \ in which cafe the plaintiff in his re- 
plication muft fet out his title. 

7.. Where a nuifance has been continued after a former recoferf 
in an a£tion for the fame, the plaintiff muft declare for a con* 
tinaance of tKc nuifance ; for if he declares barely for a imtfance) 
tlie former recovery is a good plea in bar. 

8. The plaintiff in declaring for difturbance -of an eafementi 
muft declare on his title according to the truth* as a varisace is 
fatal in that; refpeft. 

As where the plaintiff declared, that he was lawfully pofleffei 
of a cotton-mill with the appurtenances, and thttt by reafon rffuchtis 
pojfeffion he had a right to the water runniug in a certain tunnel i9 
the mill. It has ever appeared in evidence, that the defendant had 
permitted him to lay the tunnel which conveyed the water on the 
defendant's land, for which he was to pay : but there was no graat 
or conveyance of it by deed, fo that his title to the water was. 
but a mere licence and permif&on from the defendant* He was 
nonfuited, for he had not the right to the water by reafin of Ws 
poffefGon of the mill, but by defendant's licence* and fo h^ not 
declared according to his title. * .r 

But in declaring againft the defendant for turning a ^firatefcoaiCe^ 

it is good to ftate it as an ancient nvatercourfef which haf been 

accuftomed to run to the plaintifl^'s mill, vmhout iirtting out aoy. 

prefcxiption i for thofe words are tant^imount* - -^ .. * 

- WhcK^cr 



TRESPASS ON THE CASE; t5i 

' 'WhereYer tbe afiibn is for a difiwrhnce to an eafeaieiit*) a| Vtmon r. 
where a peribn claims a watercourfe over the lands of another^ <^oodnch» 
if the aaion is againa the tenant of the freehold for the difturbance^ ' ^'^^^ 
the declaration Aould ihew a right in the plaintiff either from a ' ^ 

grant or by prefcription \ but if it does not appea^r that the land 
over which the eafement is claimed is the defendant's freehold, it J 

is fttfficient in the declaration to ftate the injury only ^ but then 
if the defendant in his plea fets out a right, the plaintiff muft not 
demur, but fet out his. - ',.•.; i 

9. In declaring for a difturbance of the plaintiff's fair^ it is I>«ntT.onver» 
not neceflary to fet out any title either by grant or prefcription* » ^'^ ^*^ *3- 

10. Where the declaration charged the plaintiff << that he fo Bruckerr. 
negligently drove his cart, that he violently drove againft the plain<» Fromont, 
tiff's horfe, by which he was killed f it was held good evidence, ^ ^' ^«P: ^^^., 
that the cart was driven by the defendant's fervant^ diott^ h^ 

was not prefent when the accident happened. , 

In a declaration againft the mafter for an injury done by the Stvignac w. 
fervant, ftating that he wilfully drove againft the plaintiff's ^^j!^ 
carriage^ it is bad. For, for fuch injuries Jo done, trefpafs vi et ' ^ ^*^" 
armis is the proper form of a£tion. 

Sb where the declaration ftated that the (tTYznt furioufy drove^ Day v.Edvani* 
faV. it was held bad on the fame ground. ' 5 T. R«|». 6^8^ 

1 1. In declaring for deceit in a fade, the fcienter is matter of fub^ wiuumfoo r. 
ftance, where there has been no warranty ; but where there has ^?!^» ^ 
been a warranty, it is furplufage to ftate a fcienter ,- and if fo * ' ^ 
ftated in the declaration, need not be proved, for it is fur* 

plufage. , ^ 

12. << In this a^ion the day laid in the declaration is not ma- 
*< terial, provided the plaintiff can prove the injury for which the 
*< a^ion is brought to have been committed any time before the 
« bill filed." 

As where the plaintiff declared for an uijury to an antient ferry Fofterr. Bonner, 
of which he was poffeffed, he had fued out his latitat on the 2ad ?®*jP'*^^.. 
of Augufl^ and declared for the defendant carrying over paffengevs ^ ^ Rep. V^* 
on the 17th of Auguft^ but at the trial could not prove the carry^ 
ing of any perfons till the 25th of September ; and a cafe being . .- «r 

relerved, whether fuch evidence fupported the declaration, beiilg « 

after the time of fuing out the latitat/ the Court held, that evi- 
dence of the injury any time before iht bill filed, which .was m 
Michaelmas term, was good. , 

i'3« An a£^ion on the cafe for a mtiiknce in fuffering a fpout ts> Wamn v.w«U» 
be out of repair, whereby the plaintttf's houfe was damnjiiedt is I'X^Mucarf* ^ 
a local adlion, and fliould be proved in the county where laid. ; 

14. << Where either plaintiff or defendant daim any thing by ' 
'* prefcription, they may prefctibe for lefs than t^ey are entitle^ 
« to claim." 

As where the plaintiff prefcrib^ oenerally for toll of all qom &i]il»or 
and graih brought into the market to be there ibid, not beifi^orn Te» kibtuy ▼. . 
fold there bycrt9 anyfretnuin* It appearedin evidence^ thaftotbn t^rw«f 14*. - 
Ibid by a freeman there was exempt from ^oU, but nqi- cent Mil Vkt «m«, jui 
€0 a freemai^ fa that in £1^ the 9wmptic%:irom tiftl v/a^ moie 

Vol. H. M limited 
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Sfthid Am as Aal«d fai the dtclatation. The evidesoe wmM 
to fupport the prefcriptiTe right a$ Mi^ k being more exteofiw 
than the plaintiff had laid it. 
Bufliwood So a prefcription hid for common for too (beep; fouad to be 

r Bond, ^f i^y^ f^eep and 6 cpw/: held good. 

GfOi£iis« 7as» 

a. of THB FLB4DtlfGS OH THB PABT OF TBB MEnMDAHr. 

a W1IC45. I. M The general iflue in this adtion is not guiky; and upoa 

^ it the defendant may give is evidence any matter which de- 
** ftroys the plaintiff's a&ion ; for the declaration charging a 
^ particular injury or Qfience^ nd gmlty denies fuch injury or 
« offence." 
Duai V. HMlag, ^* ^^ cafe for beating plaintiff's fenrant, per qyod/ervitium am/ts 
o a z.i>«r defendant upon Mf guilty may give in evidence^ that plaintiff Jii 

bXr!p' 78 ^^ '*2/^ ^ fervice ; for that is Ae injury charged and denied bj 
* ' " * not guilty. 

2. *i So under the general iffue, the defendant may igive a iufti- 

*^ fication in evidence, for if he is charged with that as sui offence 

<< which is a lawful z€ty he is not guilty." 

ttjf er V. Swaim» ^' where the trefpafs hud was tor beating the plaintiff's 

• Sirt,S7j|. horfe, per quod he loft the ufe of him for feveral days, tbede^ 

^hdant pleaded not guilty, and he was allowed to give in eri- 
dence that he kept a ihop, and that the plaintiff put his horie 
and cart fo dire£Uy before the defendant's door, that the cuftomen 
were prevented from coming to his (hop, wherefore he whipped 
the horfe away ; and the defendant had a verdi£k. 

3* In the cafe of efcapes, Ky iUt. 8 & 9 JiT. 3. r. 26. $ 2^* 
<< The marflial or warden c^ any prifon {hall not in any a^^ion 
^ for an efcape againft then, give in evidence a re-taking upoii 
<< frefh fuit, except the faiiu he Jpecially pleaded ; nor fh^ any 
^ fpecial plea be received, unlefs oath be made in writing bf 
M the marihal or warden, and filed, that the prifoner did, widh 
^ out defendant's knowledge, privity, or confent, make fuch 
» efcape." 
WflftT.By1«t, ' han aAion againft the warden or marfhall, an affidavit un- 
aBL&tp.io59. der the ftatute, that the efCape, << if any fuch efcape then 

was, was without defendant's knowtedge," is good with thefe 
mrordt. 
8irlulpliBo» If plaintiff in his declaration fets out a voluntary efcape, de- 
v«f^ «frf fcifkdant may plead, that he took the partv on frefli fuit, without 

ijjrw.»it. traverfing the voluntary efcape ; for the ailedging it is m>wiire ne- 
Wilk^r, ^' ceffary to his a£lion, but it ihould come in the replication : ib 
sT.R^zafti lender a count for a voluntary efcape, the plaintiff may gives 
^^^ negligent, one in evidence. 

lenetv.Fopti -^^ ^^'^ * '^^^ anions for efcapes bebg founded in rndfo^ 
% JUf . i^t. «» not withio the ftatute of linlitatioQS. 
Bu)u.6eirttd9 '^^ defendant, in an a£iion for an. efcape, (hall- never, lie 
I w^ajj. lAoired to plead, or give in evidence. diat the firft fuit mi^ 

ianpfoperlv conunenced ; for as he could juftify under the piO* 
W<»Mfltita^notd» aUowB^ lake.adTattt^0.olia\y^im|gulf9tT^. 
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'In an afiScmfor an efcape againft the mar(hal> an^he jtiftifies ChanUnT. 
that tfe prifoner efcaped without his knowledgei but after thati '®^?i ^ , 
that he returned, and that he kept him in cuftody; he ought to ' »*'^ 
Ihew that Ke kept -and detained him in cuftody until the bringing 
of the adion, or until duly otherwife difcharged. 

4. Bj ftatute of Wtji.^. c. \S. '< A commoner may take, in 
^^''^art'ofcRe common for a dairy, fiieep«oot> or* cuttilage.'' -It 
is therefore a good plea to an a£lion againft a commoner for in- NevU r. 
elofing part of the common, that he did it for fome of thefe pur- "J^y'*^* 
pofes. But it ihould appear by the plea that fuch inclofing was 
for his own ufe, or for his fervant or ibepherd. 
. 5. ** Where either party in this a£iion prefcribes for an eafe- 
^ ment, the other cannot fet up a contrary prefcription without a 
." traverfe of that fet up by the other.'* 

For where in an a£lion againft the defendant fof diverting an Mnrsatroid 
ancient watercourfe, he pleaded that he was feifed of two clofes^ c«j2!^i t 
through which the Water ran, and that he, and ajl thofe whofe ^' 

eft ate he had, ufed to water their cattle there in faid water, << but 
^* that, for conrenience of watering, they had a right to dig a 
<* ditch near the faid watercourfe," and to concluded without a 
trayerie : this being a prefcription varying the firft, was held to be 
bad without a traverfe* 

Sp where the plaintiff declared, that he was entitled by prefcrip^ spoontr ^. 
tion to a fold-<ourfe for his (heep in certain lands, and that the ^^^^ 
defendant had inclofed them, the defendant pleaded a contrary **' '*^** 
prefcription to inclofe, and held bad on demurrer for want of a 
traverie. 

6. Where there are feveral part-owners of a drip, in an a&ioii Mitehdtr*. 
t^gainft them on contra£b, all fliould be joined ; altUr^ if on a T^^^ ^-g, 
tort, in which cafe an a£kion will lie againft part. ViJU antt^ ' 

' If there are feveral part-owners, and one only brings an a£tionj SdJ^ewonh «, 
the defendant muft plead in abatement. {Addifon v. OvinnJi ^^S'^f'' 4-^ 
^T. Rep. ^66.) But if he neglefts to do fo, and the plaintiff 7^'^^*^ 
^recovers, and afterwards another part-owner brings his a&ton, the 
defendant cannot plead in abatement that the partner who beforff 
^CQvered was a partner* 

4. OF THE EVIDENCE. 

4- OF THB EYIPENCE OK THE PART OF THE PLAIHTIFF^ 

* - And, I ft, « In all cafes of this adion it is neceffary that th^ 
^ evidence (hould fo apply to the offence or injury charged, that 
^ by no prefumption fuch o&nce or injury can be fuppofied to 
•^ airife from any other caufe. ' 

For where the plauntiff declared, that the defendant. In givkigf HiHteg^ 
evidence in an a£bion between die plaintiff and another per« Boda^i^ 
ibn^ had ufed words in derogation of the plaintiff's oharac«- ^^'^^^ 
titti whei'eby the jury gave him but fmall damages in that 
aili^n ; thU a£kioa was held' not to licj for it coaldi not ap* 

Ma ]p«V 
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pear how the jury were influenced in their rerdift by thofe 
^ words. 

a. ** In trefpafs on the cafe, all material avernufUs only are put 

» in iflue, and nothing more ; and thefe only are required to be 

u proved" 

Winn V.Walker, Therefore where the plaintiff in an a£lion againft his tenant of 

» Black. Rep. certain lands, for leaving them out of tenaritable repair, declared, 

'*^ firft 28 fiifed in fte^ and it was proved that he was only tenant in 

taiU yet it was held not to be a material variance, becaufe that the 
leafe of tenant in tail is not void, but voidable only by the ifliie 
in tail, and could not be avoided during die leflbr's life. 2<1, 
Where he declared " that the tenant had undertaken to leave it 
*« in tenantable repair," and it was proved to be, *• to leave it in 
«' good repair as the tenant found it ;" it was held not to be s 
variance, the land being proved to be in tenantable repair when 
. ^ the tenant entered. 

•* For this a£lion, being in its nature tranfitory, material arcr- 

<* ments only are put in iflue." 

Drewry v. Therefore in cafe for negligence in running down the plaintiff's 

Twift, boat, near the half-way reach in the river TbatneSf the evidence 

4I. Rep 55^' pyoYc^ i( to have been done in tlie half-way reach 2 this vw ^ 

judged not to be a material variance, 
yrfih V. Gray, So where the a£)ion was on an agreement to procure the plain- 
K 7 G. 3. tiff a booth at a h^fe-race on Barttet Common ; the declaration 

?l!ft* P*'^"^*' ftated Barnet CofMon to be in the county of Middlefex j in en. 
4T.Rep.jix. dence it was proved that the whole ot Barnet Common vm'vi 

Hertford/hires and the objection of a variance being taken, LorA 
Mansfield and .the reft of the Court (on a motion for a new trial) 
held, that the gift of the agreement being to procure the plaintif 
a booth at Barnet Common^ it was immaterial whether it was in 
Middlefex or Hertfordjbire^ and fo that th^ words might be re- 
jefted in the declaration. 
q^ge V. So in an a£lion on the cafe for raifing the foot-path on each fide 

Jaque? of plaintiff's houfe, which caufed a nuifance, the dedaratioB 

X B. sc P.»»5. ftated, that the plaintiff was poffeffed of a houfe at Sheemrfs^ in 
the county of Kent. At the trial it appeared that the houfe was 
fituated in the parifli of Minjler^ which is contiguous to Sbeem^rt 
that Sheernefs was extra-parochial, but that both places ufually 
went by the name of Sheernefs : it was held, that as the declaration 
. did not ftate the houfe to be 19 the parij/i of Steerne/s, it was no 
variance. 
Ounter v. 3. In efcapes, if the plaintiff declares that he had a good 

Tij^is' caufe of zStion againft J. S. and fued out a latitat againft ninif 
Alexander v. and that the defendant arrefted him^ and fuffered him to efcape, 
MacjiuUy, he muft proTC a caufe of af\ion, or he w^l be nonfuited, 
Dtcided*oi/thV Aough the caufe of a£l:ion need not be for the fame fum men- 
authoflty ufthe tioned in the declaration; but if the declaration be of a latitd 
ibovectte. in a plea of trefpafs, and tlie writ produced be of a plea of tref- 
pafs vf^i^im BilU 20A, it will not fupport the declaration. 
Tiidar r.Suttnn, 1. Plaintiff in an a£iion for an efcape need neither produce the 

Pafch. » Ana. ca.fit. HOT tfae COPT of it,*but the return is fufficient ;neitherfleed 
P«fHoU,Johii. ^^ f ^^ . , tbe 



1 



TRESPASS ON THE CASE. ; i»j 

tlie ^a.fa, be fet forth In the declaTation* But if it be fet fcnrth fon v. Gibbs, per 
\rith TLfeilicft that iffued fuch a day, it may be doubtful whether J?*!***"^^*?!'" 
he ought not to prore the ca. fa* with a true teite ; otherwue, 
agasnft the (heriff the warrant to the bailiff is fuiEcient evidence^ 
though it would not be fo for him. 

3. To prove a voluntary efcape, the party efcaping may be Rex 1^ Ford, 
awitnefs) for it is a matter of fecrecy between him and-the.^ Salk.69a 
gaoler. 

So is the confeiHon of the under-fheriflP good evidence to LdiRaym.i9a 
charge the (herifF, for in effeifi it charges himfelf . - -  \ 

In kna£^ion againft the flieriff for an efcape, the return of non BUtch v. Archer, 
ejtitwentus on the writ is fufficient proof of the delivery of the writ y^j^^'^iji^j^ 
to the (heriff, and the bailiff's name indorfed is fuflStcient proof perchjrd.Efinn. 
that a warrant was dire£ked to him. N. p. Caf. 163. 

In fuch a&ion it is not neceffary to aver, that the writ was in- Wibb v.Hearne, 
dorfed by virtue of an affidavit now on recordy nor to produce the » B» * * • *^*' 
affidavit ; but if reference be fo made to it in the declaration, the 
affidavit muft be produced. 

But in anions againft the Iheriff for mifcondu£); in his office, Drake v,5ykM,^ 
where the i£l has been done by his bailiff, it is not enough to 7T.Re^ii3. 
prove the officer to be a known bailiff, &c. and to prove a copy of . 

the warrant under which he committed the zGt for which the ac- 
tion is brought ;. the plaintiff muft eftabiifli a privity between the 
iheriff and the officer, by proving the original warrant of execu- 
tion from the flieriff to the officer, or at leaft by giving notice to 
produce it, and then proving its contents by fecondary evidence. 

4. If the atSlionis brought for a refcM^ the plaintiff muft prove, wnron v. Gtiry, 
I. The original caufe of aft ion : a. The writ and warrant, 6Mod.aix. 
which muft be by producing fworn copies : 3. Thearreft, to fliew ' 

that it is legal : 4. In point of damages it is expedient to prove, 

tliat the perfon arrefted has become infolvent, or is not to be • ^ 

found \ but this is not neceffary to fupport the aftion ; for the 

defendant having been guilty of a breach of the law, ffiall find 

nfi» favour. 

5. In an aftion againft a flieriff for a falfe return to a writ of JJ'^P'f™'^' 
fi'fa. it is neceffary for the plaintiff to prove the real exiftence of ^^^\ n.p.c 

his debt upon which the writ iffued; but proof of an acknowledge 65. 
* ment by the defendant that he wsTs fo indebted to the plaintiff, is. 
fufficient. ... -^ 

5. In an aftion againft the niajier for an injury done by the fer- Jarvis v. Hayes, 
▼ant, the fervant is an inadmiffible witnefs unlefs he fliews a releafe * **"* *^^ ' 
from his mafter ; for if the plaintiff recovers againft the mafter, 
the fervant is liable over to him for his own mifconduft ; and if 
the plaintiff fails againft the mafter, he may fue the fervant, fo that 
either way he is interejled. 

So where the aftion was againft the mafter for negligence in the Green v. New 
fervant, who was a turncock to the defendants, in not flopping a ^IJf'j^?'"'!"^* 
pipe, by the burftiog of which the plaintiff's horfe received an * **'* 
injury \ the fervant was called as a witnefs, but ..was obje£led to 
as incompetent without a releafe, as he came to difprove his own 
negligence^ which> if eftabliflied by the verdict, would be a 
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ground oP aiflton agsiinft himfelf by his empfoyers ^ and he -im 
rejeded on that ground : for the verdid which the plaintiff would 
obtain againft his mafterR, might be given in erideace in an 
adion by them againft htm, to afcertatn the quantum of the da* 
mage, though not as to the fa£t of the injury, that he being there- 
fore interefted to diminifli thofe damages, was an incompetent 
witnefs. 

** But where the injury is done in the mafter's company, and 
•« not by the fervant alorte, there he is a good witnefs/' 

Therefore in an a£tion againft the mafter, for that by the negli^ 
gently managing his barge he had run down that of tne plaintiff, 
Lee Ch. Juft. examined all the men to prove no negle£b, the nui& 
ter himfelf being then aileep in the cabin. 

** But where the a£lion is by the mafter for an injury done to 
•• the fertant, with a per quoa fcro'tt. amtfity . there the ferrant 
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may be in evidence, (though the cafe of DunJUj v. Wt^* 
^ bronvn^ I Stra, 414* is cantra^) from the authority of the foltow- 
« ing cafes." 

The fervant beaten was in this cafe allowed to be a good wiN 
nefs on an adion brought by the mafter. 

So in an adion for defendant's dog having bit the {daintiff^ 
apprentice, ^^ qmd ferwt. am jfit, the apprentice was^dmitted as a 
^tnefs. 

So where the adion was for debauching the plauntiff 's daughter, 
tlie daughter was estamined as a witnefs. 

This was admitted' in the cafe of Reddie v. SeoolU Ptak/s N .P. 
Gaf, 241. 

For in thefe a£bions the fervant is no way interefted in<the event, 
the aftton being given to the mafter, not for die injury, but for 
the confequences of the injury. 

6. In an a^iion againft a earriiTf the plaintiff ought to prove that 
the defendant ufed to carry goods for hire, and that the goods 
were delivered^o him or his fcnrant to be carried ; and if a price 
be alleged in the declaration, it ought to be proved to be the ufual 
price of fuch a ftage^ but there needs no proof of a price certain; 
and if a price be proved, there needs no proof that defendant is a 
common carrier, ^r evetj cne carrying for hire is deemed in lawUk 
CQVtmoft earriir* , 

So where the plaintiff declared againft the carrier, on his under- 
taking to carry for a certain price to be paid by the confignor^ and 
on evidence it appeared that it was to have been paid by the con- 
fignee, it was held to fupport the declaration. ^ 

<< Where the queftion turns upon whether die goods were 

delivered to the carrier or. not, this* cafe has been decided 
'< as to the competency of the perfon delivering them being a 
^ witnefs.** 

In an a£bion againft a ^rrier for the lofs of goods delivered at 
die inn-yard, die defence was that they were never delivered thoe, 
or if fo, that it was to a fliarpet who had gone off with them : 
to prove the delivery, die plaintiff called the perfote from when 
he had bought the goods, and who had deliveicd tbem at tike 
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imi) he wu objedcid to, baoaufe ^f the plaintiff did not recover^ 
in this adioDt and the goods wirfe not properly deliver^, hf 
ivould be liable to the plaintiff; to this it was anfwecedt that the 
plaintiff having adopted the delivery^ could never lifter call pa the 
witnefs : but per Lord MantjuU^ the queftion isj Were the gooda 
de ti v e rad at the inn or not i if thej ^rere not properljr delivered^ 
or embezzled by the witnefs's fervants, in either cafe he is liable ta 
the plaintiff, therefore he is intereftcd and inadmifllble. 

7« *< In queftions concerning a right of commoni one com# 
*^ moner cannot be a witne(s for another as to the general rigbt.^ 

So where the a^ton was by a comiponer^ againft the defendant^ Aqfconbr* 
vfaofe clofe joined the common, £or not repairing the fences, by j^^^^j^^. 
which the cattle efcaped \ and charging the defendant to be liable 
to do fuch repairs, and the defendant's right of common was by 
prefcHption as appurtenant eo an antient meffuage* Other coip- 
moners claiming by (imilar titles, were held to be inadmiflible 
witneffeSi for it might be beneficial to them, that the defendant 
(hould fo keep up the fences, as they daimed a right to turn ill 
their cattle on the com mom .5 

' If the plaintiff's a^ion is for a furcharge of his common, he Wallsv.Wadllr^ 
need not (hew that he had adiually turned any cattle on the com- » ^^P«**1S* 
mon at the time of the furcharge laid ; it is fafficientto (hew that 
bv the number turned in by defendant, he could not have enjoyed 
his common in fo ample a manner as he was entitled. 

And in fuch cafe it is no defence to the aAion that die plaiiv- Hobimiv.Foo4 
tiff himfelf had furcharg^d the common, for that is a tort for 4T.RAp.71. 
which he is himfelf liable to an aAion ; and one tort cannot be 
fet off againft another. 

8. If the adion is for difturbiog the plaintiff in taking the profits XmA Moot^giif 
of an office, it is fufficient to prove tM value, commumhu annis, v.^oHPnOow, 
not everj particular fum received. 

If plaintiff claim a right as belonging to his manor, as here Sotnf v.lr^ia^t 
the appointment of a fexton, and it appears that the manor had io£aft»ai> 
ceafed to be a legal one for want of freehold tenants \ ftill it may 
fubfift for other purpofes, and be a manor by reputation fiifficieot 
for the purpofes ftated in the pleadings. 

t. OF THE EVIDENCE ON THE PART Of THE OEFBNBAHT* 

1. In the cafe of efcapes, the gaoler or officer can take no ad- Rex r.Fell, 
vantage of the error in the procefej and fo if he pleads no efcape, iSalk.*!*. 
h feems he (hall not be aUowed to give in evidence that there was 

no arreft } for the plea admits the arreft. 

2. In cafes of refcue, the defendant inay give in evidence, in wiUbnv.Geirfi 
mitigation of damages, the alnlity of the perfon refcued, and that Mod-aii* 

he is ftill amenable to jufticei yet if the jury give the whole debt 
in damasesy no. new trial wUl be granted. And in this cafe the 
pafty re^ued may be an evidence, and though partUeps crindnis^ if 
the defendant be guilty, yet ihall this only go to his credit, not to 
hit competence. 

3* In an a£iion for a falft return of non e/l inventus on mefiie Pomlv.Kor4# 
pro^l^ th9 Iberiff't bailiff is an inadmiffible witneis to prove an xSti»649, 
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endesTottr to execute the writ, for he has given fecui^ty to the 
Sheriff, fo that it is his own caufe in eSeO:. 

In an a^iion for furcharge of common, the plaintiff muft claim 
his right of common by prefcription for cattle levant and couchant, 
as appufiefkint to landtr curtilage ; tot where he claimed it as ap- 
purtenant to a nujfuagty it was held to be bad ; for to an houfe 
only, common cannot be appurtenant. 

Where to an a£lion of trefpafs defendant pleads a cuftom for 
all the cuftomary tenants to have a right of common, and then 
claims title as tenant of fuch cuftomary tenement, and the repli* 
cation traverfes the cuftosn ; the plaintiff may, on tins iffue^ prove 
that the mefluage was built within twenty years, and not upon the 
fcite of an ancient meffuage. 

5. THE VERDICT, JUDGMENT, AND COSTS. 

!• It feems a general defcription of the verdi^i in this adiooy 
that if the fubftance of the iflue is found it is fuf&cient. 

As where in an efcape the plaintiff declared on a taking by the 
defendant, the then (heriff, and it appeared that he had been taken 
by a former (heriff, but handed over in cufiody to the defendant, the 
iflue was held to be well found. 

So where the declaration in efcape alledged that the prifoDer 
was furrendered at the juftice's chambers in the parifh of 5/. 
£ride, sind it was found to be in St. Dun/lan% it was yet held to 
be good. 

So where in a cafe for difturbing the plaintiff in an office, he 
made a fpecial title, and the jury found a title variant from that fo 
fet out, yet the plaintiff had judgment. 

And laftly. In a cafe on the fale and warranty of two oxen, 
and the jury found a verdi£l as to the fale of onef on tke variance 
alleged, the Court over*ruled it, for the a£tion was on the deceit, 
not on the warranty. 

2. In ^n zEtion againft the flieriff for a falfe return on mefne 
procef9j the jury may give the whole debt in damages. 
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B^ ftat. 2 JF. fa" 3f. / 1, r. 5. " Treble cods and damages ve 
<< given againft a perfon guilty of a refcousf of a diftrefs.'' 

If plaintiff brings a cafe on this refcous, which be might do by 
common law, he ihall recover treble coft$ as well a? treble 
damages. 
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CHAPTER I. 

Of Writs of Mandamus* 

THE Writ of Mandamus is a prerogative writ, ifluing out PerLord 
of the Court of JTm^V Bench y by virtue of that general fuper- Mjorfeld, 
intendency which that court poflefles over all inferior lurifdifliions ^ ^*'"' "^^ 
and perfons. It is the proper remedy to enforce obedience to z€l% 
of parliament and the King's charters : to prevent diforders from 
a failure of juftice and defefl of police : every fubjed is entitled 
to it. on a proper cafe ihewn to the Court, and it ought in all 
cafes to be granted where the law has provided no fpecific remedy, 
and wherein by juftice and good government there ought to be 
one. 

Writs of mandamus, as far as refpe£ls corporations, according 
to their objeft, are either to reftore a perfon deprived of fome 
corporate, or other franchifeor right, or to admit a perfon legally 
entitled to the fame rights*' 

In treating of the proceedings under this writ, I (hall, ift, 
Confider fd^r what the Court will grant a mandamus : 2dly, For 
what the Court will not grant a mandamus : *3dly, The proceed- 
ings in granting it : 4th, Of the writ itfelf : 5 th, Of th^ proceed- 
ings under the ftat* 9 Ami. 26. 

t. FOR WHAT THE COURT WILL GRANT 

A MANDAMUS. 

I. A Mandamus lies to admit or reftore Perfons to ererj 

Defcription of Corporate Offices. 

As mayor, burgefs, common-council man, recorder, town- Rtfm. 451* 

clerk, aldermen, bailiff, and fuch offices as are part of or bclonfi: < ^'^- }^ 
^ ' . ' '^ ^ 5 Mod. 157. 

fo corporations. SjH^ ^^ •" 

4 Burr. X999. X Vent. 77. Poph. 176. Cra J4C 506. Stfl. $$5' S^ ^"^ t^^* ^ Vent. X9. 2 Roll. AU 455* 

d. It lies to the Officers of Corporations to do certain AGts 
conne&ed with thehr Duty as Corporators. 

As to admit perfons to offices in the corporation : To admit > i^- 9i* 
tjiofis having right to their freedom : To call a corporate meeting : f^\^ ^^g. 

To 
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ttiha^ To hold corporate eledions: To the ftewardof theboroaghto 

X juff. 117. attend with the corponlion-boob* &c. 

iStra. 1157. • ' 

a Sen; 1003. a Sua. io8a i Stra. S7^ * S^>- 94S. 

3. To admit or reftore Perfoi^. claimiitg Rigbte or Ap* 
" pointments in Colleges or Corporations of fuch public 

Ere&ion. 

Raynu xoi» |i. As mafter or fellow of a college, fellow of the college of phy<p 

I Mod. ts. ficians. &c. 
xSki.19. 

Coot. Cartii. pa* 

Or calling upon Perfons having Authority, to execute their 
proper Duties in fuch Colleges^ or to do certain Ads 
belonging to their Appointments* 

CcmfrSfj* At*to the warden of a college to put^the college ieal to an an- 

I Sera. 557. fiBirer in Chancery : To the chancellor of an univerfity to reftore a 

sLiLRayin. perfon to degrees : to the keepers of the uniTerfity feal, to put it 

3 Burr: 1647. to the appointment of high fteward : To reftore an under-fdiool- 

I Strj.iS. matter to a fchool of royal foundation^ &c« 

4. To admit or reftore Perfons claiming Rights or Offices 

belonging^ to any inferior or Ecdefiaftical Court. 

X Sid. 94. 15^ As attorney to the Marihalfea Court : Steward of courts le^t : 
a Lev. 75. Clerk of the peace : Regiftrar of the Ecdefiaftical Courts^ &c. 

Raym. jo. 

I Sia. 40. Show. 289. M«L Caf. i|{. 

Or to Perfons having Authority therein to do all legal A£tt 
connected with their Duties and Offices. 

ftR«]LRep.8a. As to the lord of die leet to adminifter the oaths to the por* 

85* treeve : To compel the tenants of the minor to attend at Ae cotat 

I \m 183! ^^^ ^^ make a jury : To the fteward and homage of a manor to 

X Stra. Z13. hold a court, and prefent purchafers of burgage tenements : To 

Raym. 23 c. the jttdgc of an inferior court to proceed to judgment on a Ter- 

I SidiSi^i^' ^^^ * ^^ ^^^ judge of the ecdefiaftical court to grant probate of 

I Lev. 186. a will or adminiftration to whom it beloncB: To the fpkitusl 

I Stra. S5^ ^ court to adminifter die oath to one ele&ed churfbwarden : To the 

^ayni!439. fpiritual court to abfolve an excomn^unicated peifoOy &c. 

paC cenpw Hardv. 130. 4Borr.'ss95. % Roll. Rep. ko|. 

'$. To admit or reftore Perfons to Benefices or Dignities In 
the Church, or other Places of Ecdefiaftical Funttofl, 
or to do Ads conneded ^ith their Offices^ 

I w u^j.. As to the warden of a college to adimt t ehaphin : To reftore 

%8tn.\oZ%!' a preacher: To admiti inftitute, and indaft into a canonryor 

iStrsira* prebend: To admka^partfhvkdc : To reftoir^ 

cZ^ijl* P. » chwrchiranlen ; To try the ri^ oif oi^cbtii^ 10 chiqpeb, bf 

3 Burr. 141^ a d niittin ^ 
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atfmtttkig a-perfon to the curacy : To tniftecs of an endowed > Burr. 1043. 
meeting-houfe) To admit one as paitor to the uTe of the pidpit. To 3 Burr. 1165. 
admit a veftry clerk, &c. «,\rt?^'^ 

Crovdoiu 

6. To admit or reftore Perfons claiming the Freedom of 
or OfHces in any Public Company, or to do Ads con- 
nected with them. 

As dirc£lor of ^e Amicable Aflurance Company : A quaker to xStn.^6. 
the freedom of the Turkey Company : Yeoman of the wood wharf » Burr; loogi 
to the corporation of London : Ale-tafter : To the clerk of the * g[J*' V^ 
company to band over the company's books on his being remov- %su^%^^, 
e4, &c. 

7. To Juftices of the Peace, to carry into Execution the 
' feveral^ Statutes under which they are empowered 

to ad. 



Wilf. ax. 
Burr.zpox. 
Wac 125. 
Stra.99a. 
WiU: 133. 
Sera. 5x2. 
T. Rep. 374, 
WUr 138, 
Sen. 4a. 



As to make conviAions : To legifter a meedng-houfe : To fwear 
anoverfeer to his accounts: To grant warrants to levy the balances 
of old overfeers accounts : To make a warrant of diftrefs for a 
jKxir's rate : To appoint overfeers to a new townihip x>r hamlet : 
To allow conftables their charges in providing carriages for the 
king's forces : To fign poor's rates : To fwear in overfeers of the 
highways, or to make a rate to reimburfe fuch furveyors of the 
highways ; To proceed to judgment pn a feizure : To take articles 
of furety of the peace : To receive an appeal, &c. cSiemp?k. 

228, 4 Burr. 2453. i Sua. 2z i. i Stn. 53a % Stn. 835. Butt. !«(, P. 2x3* 

"8. To compel Corporations to proceed to Eleftion under 

flat. 1 1 Geo. I • c. 4.f*2. 

Under this head it is to be obferved, that the writ of maiidamus 
being for the purpofe of enforcing obedience to charters, when 
the eie£)ion was ordered to be holden on a certain day, if that 
day was paft, a mandamus could not order the eledlion to be 
holden on another day, for that would not enforce, but be incon- 
iiftent with the charter : it was therefore neceflary to prefer^-e the 
corporations to remedy that evil ; and it was therefore enaded 
by that ftat. <* That if no eledion Ihould be had of the mayor, ov 
•• other chief officer on the charter-day, that the corporation 
<< fhould not for that l)e diffolved, but might meet at the town-« 
^< hall the day after, and proceed to eledion \ and if no elec- 
y tion wa6 made on' the chartefwday, or in purfuance of that a&, 
^< of; being made, ihould after become void, that the Court of 
^ K. B. might grant a mandamus, requiring an ele£tion to be 
« made.P 
• Undjer this ftatute it has been hdd, 

I. That -where there was a mayor tleSiJ ^nd fworn into the Cift ofBolSify^ 
«fi^. die Court notwttfaftanding cnmied a mandamusj tt appear^ •>»• Tincagrf, 
J^ ^* ^'''ingastti.iooi. 
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Cafeof AH«ryft« ing that the ele£lion was merely eahurabU $ for the intent of tb» 
with, » stri. ^Q^ y^j^ to give the corporation a rightful offieeri whereas this pru-' 
iii7- ^ • tence would wafte the whole year/ though th/e Court nught refttfe 

it if there was a probable eledion. 
Rex ▼. Mayor, So where the corporation eleded for mayor an officer o£ tht 
BaiUft,tnd army juft gone to Ameriea^ and not likely to return within the 
Carobrid*gef Y^^^* ^^^ ^^^ known to the eleftors at the time of the eledBon, 
4 Bun« 2co8. the Court held this to be clearly a colourable eledion, and granted 

a mandamus to proceed to the eledion of another. 
^^' ^""'^ But in fuch cafe, where the, officer is in poflefiion, the eledioa 
and aif. ibid. muft appear to be clearly colourable, and the mayor, or officer de 
Vide Rtx v, fa^o^ muft be made a party to the rule, 

^^*'^^*^" 2. ** The power given by this- ftatute is limited to no time-'* 
a T.Vep.«59u For the Court have granted a mandamus to proceed to the elec- 
Car« of Corpora- tlon of a mayor, w4iere there has been no legal mayor for four 
«oo of Oxford, preceding years. 

Ofe 5c* *°' 3* ^^^ «atute is not confined to the eledion of the head officer 
ration of Scai^ of the corporation only, but the Court will order, under the 
boxough, ftatute, the coVporation to proceed to the eledion of the inferior 

A Sera. ii8o. ^^^ conftituent officers of the corporation. 
SiTs^'utetr**"* ^' Under the ftatute, public notice in writmg of the eledbn 
3 T.liep. 154* is to be fixed in fome public place in the borough: and where a 

mandamus was granted to eled a mayor for the borough of Bti* 
min, and a rule made that public notice ihould be affixed in the 
market-place, which was done; the Court granted an attachment 
againft the defendants for not attending, (their prefence being 
neceiTary to the eledion,} though they had only heenferved wrtba 
copy of the rule, but not with the mandamus, or with the original 
rule. 

Thefe are the principal cafes in which a mandanras will be 
granted j but as its objed is to provide for every defed of juftice^ 
and the relief it gives of general extent, how far the Court will go 
in granting this writ, will better appear by confidering, 

a. FOR WHAT THE COUHLT WILL NOT GR ANt!- 

A MANDAMUS. - . 

• • • * * * 

I. *' The Court will not grant a mandamui to a peirfon to do 

** any ad whatever, where // is doubtful whether be has by law a 

<< right to do fuch a^ ormt t for fuch would.be to render the pro- 

«< cefs of the Court nugatory ; as if the perfon had no rights be 

•* might fo return it." . : 

itex V. BiAop ^ As where the application was to the^ Court for a mandamus to 

•f Ely, be direded to the bifhop of Ely^ commanding him./0 heofanup' 

iWiif.i66. pialasMfttorof.Trimty College^ Cambridge^ jnade on an affidavit 

that the biihop bad declined hearing the appeal till he was: fatts- 

fied that he was vifltor ; on ihewing caufe it appeared not . ckax 

to the Court thett the bifhop wasvi/itort and m fad that' 'he had 

. iKver exercifed th^t rigb^ the . Court , therefore refuted dn^ man- 

/ ' ' ' damns -, for the Court will not ^rant a mandamus .to pooiiMd any 

5 perfofi 



WRfl'g ^*: MAUD AMUR 173 

perfon to ^xercife a jurifdiSion which that perfon is not nioft Cer- 
tainly and cleart]r appointed tOj and bound by law to exercife. 
^ So. where the application was for a mandamus to the church- Anon. 
wardens of St. BotoIpt^Sf Bijhopfgate^ commanding them to call a ' Stra.68^ 
Vf/lryin £a/ier week^to eUB new churchwardens; it was refufed, as 
there .was ;io inftance of fach a mandamus \ and the Court could n§t 
take notice ftvho had a right to call a. veflry^ and confequently did not 
know to whom it ihould be directed. 

2. •' The Court will not grant a mandamus where the office • 
^*- claimed is not of a certain permanent nature y nor where it cannot 
*' give.a complete remedy,** 

As where the motion was for a mandamus to the bifliop of Rexv.Bifiiopoi 
London^ to licenfi the Rev. Mr. Dawney, to preach as leSlurer of ^^^"' 
Sty^nn, Wejlminfier i but it appearing that the leBureJhip was not 
endowedfhixt depended on the voluntary fubfcriptions of the inhabitants^ 
the Court held the office to be of fuch a nature that it would not 
interpofe. 

. And in this cafe which was for a mandamus to the biihop^ to Rex r.BHhopof 
licenfe a leBurer to St. LukCf Chelfea^ the fame objeftion as in the laft ^fSf^^ 
cafe was taken and allowed ^ and beiide, that unlefs there was an Rei v. incu^' 
endowment or immemorial cuftom to appoint a leflurer without & ait. 
the confent of the reftor, that it would be nugatory to grant a ll^^'* '*^' 
mandamus to the biihopi as the re£tor might refufe the ufe of his ' ' 
pulpit to the perfon licenfed or maintam trefpafs againft him 
j^ cafe he ufed it^ the freehold being in the re^ior \ fo that 
the mandamus could not give the party complaining complete re- 
drefs. 

<< But it is ftot necefTary^in order to induce the Court to inter- 
ne fer^ by mandamus that the office it of a freehold nature ; it is 
'*' fttfficient that it is an annual office^ and has fees annexed!* 

This was the dodrine held by the Court in this cafct which ^« "f* Commif- 
was an application to the Court for a mandamus to the defendantSi x!andTaz of ' 
to proceed to the eUBipn of a clerk^ and which was oppofed, on the St. George in 
-ground that the office was not of fuch a nature as would Induce *• *!***^*» ^ ' 
die Court to interfere ; but the mandamus was granted, the ' ' "^ '* ' 
clerk b^g efitittid ^certain poundage fees und&- the^atute, which 
0re granted to him by an anntial warranit from the commiffioners. 

<< But where the office is of a mere private nature, the Court 
'^ Witt not grant a mandamus/' 

Upon which ground the Court refofed a mandamus to reftore Stamp*! cafet 
a perfon to the place efjlewatd of a court baron 9 but it will be vy'^sJp 
•mmted to reftore a perfon to the office oi Jhward of a court leet^ i vent. 143. 
oecaufe that concerns the adminiftration of juftice. Mod. Ca£ it. 

^ But in all cafes of' public concern, or of offices of a public 
nature, the Court will grant a mandamus." 

As to fwear in a diredor of the Amicabh Affuranee Company, Aaoa. 
wUdi IS a company created by chatter from thecrown ; fo to com- ' *^** $?^- 
pel an admimon uito a tradmg company. dovernoroftiw 

3« <* The Court wiU not grant a mandamus nahert there is astf Turkoy Com- 
« taker J^fic legal nmedy by which the perfon complaining may ^^ ^^^^ 
•* obtain redrefs/' 

There- 
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Rex V. Gorernor Tberefore in application for a mandtmua to the Bank^ to con^ 
thf Sllkrf'^ ^ ^®°* ^^ tfansfer ftock, the Court refafed it, becaufe the party bai 

a rewudy by aS'ion pn the safif if thev ref ufed. 

So where the application was tor a mandamus to be dire£bed 
to the old churchwardens to band aver the farifh booh to the new 
mes^ the Court ref ufed it ; for they might have a right iokeeptbem^ 
and that right might be tried by an iflue at law* 

So where the application was for a mandamus to be dire&ed 
to the mayor of Cokhefler i$ admit Mr. Grimivood to the office of 
recorder^ on the ground that the mayor admitted feveralillegiil 
votes for Mr. Smithies who had been admitted and fwom in^ 
it '6 VM ^^^ ^^ reje£led feveral legal ones of Mx.Grimwood*gi the Court 
Ra V. VtMrdiaa i^fufed it, on the ground that the remedy was. by quo tvarranio to 
to the Puor in fet afide the election of Smithies^ he being in pofiefiion of the 

office. 

So the Court refufed a mandamus to the benchers of an ina of 
court, commanding them to call a.perfon to the bar j for the pro* 
per remedy in fuch a cafe is by appeal to the twehe judges^ 

So the Court refufed a mandamus to a minifterial officer, fuch 
as the treafurer of a county, to obey an order of the Court of 
Quarter SeffionS \ becaufe ' there was a cemedy by indi£lment in 
cafe he refufed to obey fuch order. 

So in this cafe the Court refufed a mandamus to refiore a cor- 
porator, entitled as fuch to certain profits, who was fufpeadeduniil 
he paid a fine impofed on him under a bye-law \ for he was ftill 
an officer, and might have his remedy by action for tlie coft in 
difturbing him, as in equity for his (hare ot the profits. 

4. << Wherever a concrpuUng power, or power of appeal is ex* 
^ clufively lodged in am perfon or cofporatioH, the Oourt . will not 
grant a mandamus : this is the cafe of vigors ofeoileges, or othen 
of fpiritual foundation/' 

For the afts of a vifitor caimot be queftiooed in any court tf 
law. 

« But this is the cafe only where the vifitor isa^ing withis 
^ his vifitorial power/* 

For where the biihop of Ely was vifitor of Petorhoufe Ceilegi^ 
and by the ftatutes of that college the fellows are to return two $a 
the vifitor^ who is to appoint on^ to be mafter of the. college on a 
vacancy; and die fellows having returned two, the b^^ appmntai 
neither^ but nominated another perfon to be mailer ; it was held 
by the Court that his power was reftrained and limited in this 
particular under the ftatutes, and that therefore tlie Court oouU 
compel htm to a£i within his authorityj and accordingly made the 
rule abfolute for a mandamus to hioi» to admit one of the twoqfo. re* 
turned to htm by the fellows. 

So where the Biihop of Che/ter was vifitor of Manehf/ler Col* 
kge^ and he accepted the place of wardhif it was held, that his vi- 
iitorial power was fufpended, and that a mandamut mig^ga m 
him in his other capacity as harden. ) • 

5. << So the Court will compel ^ vifitor taaSasfiicfi^ Jkouf/k" 
^ ther will not interfere with his decifioa/' 

M 
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As where a mandamus was prayed to the Bifliop of Lintuln as Rest t. Bifhop 
^ifitor of LincJn C$lUge^ Oxford^ te reteivey bear, and determine ^ f->ncoln, 
an appeal of Dr. HalifoK^ who complained of an undue eledion cIc^T.RmI 
to the re^lorihip cff that college ; the Court held, that where the jjS. 
ftatotes hs^ appointed a vifitor, who is to interpret the ftatutes 
of a college, and an appeal is lodged with him, the Court will 
compel him id bear the parties j and come tofome decijiony though they 
nuUl net oblige bim to go into the merits / for it is fufficient if he de- 
cides that the appeal comes too late. 

6. ** Where any other court has competent jurifdiBiony the Court 
*• will not interfere by mandamus to control it.'* 

Therefore where the validity of a Kvill is contejling in thej^iritual ^« ^^ Dr. Hty, 
€ourti and a fui^ then dependmg there concerning it, the Court 4*urr,aa95. 
will not grant a mandamus to the judge of fuch court to grant 
a probate to any particular perfon : io the Court Will not grant a Smyth's ai(«» 
mandamus to the judge of the ecclefiaftical court to grant admi- sStrt.89a. 
niftration durante minon setatcy for the law has not decided who 
is entitled to fuch adminiftration ; but in the cafe of a common Vid.RezT.Dr. 
adminiftration, the next of kin being entitled to it by law^ a ^*J* > Bbclu 
mandamus may go to thafeffed. ^^ 

So It will not lie to admit a proAor into the fpiritual court, for 3 Lev. 309. 
that court has jurifdi£iion over its own officers* iif^*^*^^** 

. 7. « The Court will not grant a mandamus to a pferfon, com- ^^' *'^' *^*' 
^ manding him to do any thing which he is not under a legal Carth.^!6a 
<■ tieceffity of doing ; that is, if the law has left a difcretion in 
^ him, the Court will not control it/' 

As where the application was for a mandamus to be direded to 7ohn CUm's 
the juftices of peace, to compel them to grant a licence to Giles to "^** 
keep an ale-houfe, it was refufed ; for it is difcretionaf y in the ^ ^^ 
juftices to grant or to refufe it. 

• So where under a ftat. 8 Geo* 3. for an inland navigation to R« v-Propn»^ 
Birminghamy commilfioners were empowered to make a cut or ^JlSftmCM^ 
' canal from a place called Newhall Ring, near Birmingham^ and Mavigauoii* i 
from fuch other places near the town as mi^t be found conve- sBlRep. 708. 
nient ; the commiffioners had begun a cut in 'another dire£iion, 
and this application was to compel them to make a cut to Newhall 
Ring f but it was refufed, for the ^€t only gives an authority to the 
commiffioners to proceed, not a command: they may defert or 
fiifpend the whole work, and d fortiori any part of it. 

8. << If feveral hare been deprived of any corporate offices CtfeofAiidov^, 
^ or rightS) «ach muft have a feparate mandamus^ for one writ * ^^ 433* 
V camiot go to reftor^ many; for the foundation of the writ is 
^ thetumiitf out ; and the turning out of one is not the turn- 
*< ing out of another, and they may be removed for different 
^ caufes i and fo the wrongs being diftin£l> fo fliould be their 
«• remcj^es*'' 

9* The Court will not grant a mandamus to commiffioners of Ex pate loU 
bankrapt^ commanding tfa«m to fign a bankrupt's certificate ; for Kii«> 7 £ti^ 9^ 
the legiflature has given them a difcretiodary power to judge of 
dte MiBrppt^s ^nmformity or not 

J. OP 
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ic al. Jufticet 
of Berks, 
Sayer*8 Rep. 



saye: 



% Mod. 3fi6i 



3. OF THE PROCEEDINGS IN GRANTING A 

MANDAMUS. 

1. « The Court will often mnt a mTOidsaniis in tie Jlrfi ia^ 
JiancBy on motion, under particuTsur circumftances.'' 

As where the .motion was for a mandamus to the defendants 
toftgn a poor^s rate^ which it was proved was regularly made, but 
the defendants refufed to allow it. Per C. J. Ryder^ If we grant 
a rule to {hew caufe, while it is depending, the poor may 
ftarve, as no overfeer will difburfe any money until the allowance 
of the rate for coUe&ing it ; therefore let it be abfolute in the 
firft inftance. 

2. << But the ufual mode is by rule to (hew caufe ; as to which 
«< it has been fettled," 

That in the application to the Court, the nature of tbi effice re- 
fpe£ling which the application is made, muit be ihewn ta the 
Court ; for as there are certain cafes in which the Court will not 
interfere by mandamus [ante fol. 665 •) the office to be afiefted by 
the mandamus applied for, might be of that defcription. 

Therefore, where it was to fwear in one who was eleded one 
of the eight men of Afbhourn Court, it was denied^ as it did not ap- 
pear what the nature of the office was* 

3* << Where a perfoa applies for a mandamus, he muft 
<< (hevr/ofne title or colour of title in him, to induce the Court to 
" interfere." 

Therefore, where the application was for a mandamus to the 
truilees of a diflenting meeting-*houfe, to reftore one Llofd to the 
office of minifter of the congregation ^ in his affidavit he only 
dated his appointment, and that he conceived that he could net he 
removed without his confent, unleft hejhould mj^have, tut that his 
appointment was fir life. This was oppofed, on the ground that 
ajformer minifter had been removed, that Lloyd had no licence, was 
not regularly ordained, and had not complied with the regula- 
tions of the a£l of toleration. The Court wei^ of opinion, th^t 
he had not made out any, even a primd facie title to his office, 
which was neceflary ; and refufed the mandamus* 
lt«xT.V'mtnen* So where the the motion was for a mandamus to the warden 
Company, Mich, of the Vintner's company, to fwear /. S. one of the court of 
^^N.P.aoo. ^^A^n^s 9 ^^ affidavit was only that he had been informed by fome 

of the court of affidants that he had been eleSied, but no pofitiire 
affidavit of an eledion ; the Court neverthelefs granted a rule* 
there being an affidavit that he had applied to infpe£l the court 
books to fee if he had been ele£led, and was refufed, without 
which affidavit the Court would not have granted the rule ; but 
faid, that had there been a pofitive affidavit of his ele£lion, they 
would have granted that writ in the firft inftance* 

<< But though where a party fo applies for a mandaotui, 
<< whereby he is to be reftored to a corporate right, he muft 
« ihew fome title in himfelf ; yet the Court of K. B. having the 
<< fupreme fuperintendance of all corporations, will grant a man- 
«< damns where no particular per/on is intereftedJ* 

A« 
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As where by charter or prefcription the corporate. body is to CifcoftheTawn 
confift of a definite number, and they neglefi to fill up the vacan- "^ Nottingham, 
cies as they happen, the Court will grant a mandamus ordering BuILN. P. aoi. 
them to do it. 

4. ** It fhould be {hewn to the Court on the application for 
** a mandamus, that there had been a default ; for the Court will 
** not prefume that any officer or other perfon has not done his 
*• duty, unlefs that is ihewn to the Court." 

Therefore, where the mandamus' was granted to the church- Rex v.BorougK 
wardens and overfeers of the poor, to make a rate for the relief of ?^?t ^^*?' ^ 

^, ,-^ ,1* ir''»' 1 Mich. 5 C»eo. 3. 

the poor y the Court would not grant at the fame time a manda- Bull. N. P. 199. 

mus to thejuftices to allow it ; for there could be no default in the 

juftices till the poor rate was made, and prefented to them to allow 

it ; and the Court would not' prefume that the juftices would not 

do their duty: though in this cafe the fame juftices had refufed 

to allow a rate when a mandamus had iifued for the purpofe, and 

had been taken up the term before, on an. attachment for dif- 

obe^ience. 

3. " Where the corporation is by prefcription, the party ap- Rex ▼. Vintnen* 
•* plying for a mandamus muft (hew the conftitution of the cor- Company, Mic. 
«< poration, and verify it by affidavit as well as his own right : ]^ikn.p. ica 
** where the corporation is by charter, a copy of it muft be pro- 
*• dueed at the time of making the motion." 

6. " If on the party^s (hewing caufe before the Court, it ap- 
** pears that there was good grounds for his removal from that 
** office to which he applies to be reftored, they will not grant a 
" mandamus, even though there appears to have been fome irre- 
*' gularity in the proceeding by which he was removed." 

For where the application was for a mandamus to reftore one Rex v. Mayor 
Roberts to the place of clerk of the Bridge-Houfe eftates of the ofj'on^^o"* 
city of London^ it appeared that he had been reported a defaulter * *' *^* '^^* 
in his accounts to a confiderable amount, by the city auditors 5 
and that being called to account, and to produce bis vouchers, he 
wrote a letter to the committee, refufing to coniply with their 
requifition; upon which he was fiifpended, though he bad not been 
regularly futnmoned to make his defence^ which (hould have been 
<lone ; yet the fa£ls above appearing clearly, the Court refufed - 
a mandamus. 

So where a mandamus was applied for to reftore a perfon to Rex v. Mayor, 
the office of town-clerk, the corporation , laid before the Court a ^ of Axbridg^ 
Tcry foil and fufficient caufe for removing him, and that he him- ^^^ ^^ 
felf had openly declared in court that he would ferve them no 
longer. The profecutors' counfel admitted, that there was fuf- 
ficient caufe for a motion, but objefted, that he had been re- 
moved without notice to appear and defend himfelf. Per Lord 
Alansfie^dj The Court will not grant a^ party the affiftance of a 
prerogative writ, when it is acknowledged that the corporation had 
fufficient caufg to remove him, and when they would undoubtedly 
again remove him the inftant he was tftftored. 

But where a rule is granted, if on {hewing caufe it appears Rtxv.D.Blaiia, 
doubtful whether the party has a right or not, yet the Court xrlo. 1741.*^** 

V01..IL N will 
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WRITS OF MANDAMUS. 

will grant a mandamus^ in order that the right may be cried on 
the return. 

7* Though the Court have granted a mandamus for any 
purpofe> yet may they grant another and concurrent mandamus 
for the fame purpofe ; but fuch concurrent mandamus is not of 
amrfe^ but is only granted where there is reafosable ground 
to fufpe£l that the party who firft moved for the mandamus 
does not really mean to execute it, and then a rule is granted to 
{hew caufe. 

And where there are fuch applications for concurrent manda* 
mufes^ the Court will order a time for proceeding to an eledion 
to be inferted in the firft mandamus. 

And where there has been a judgment of oufter agsunft 
a corporate officer, the Court will not grant a mandamus to 
proceed to the eledion of another, until the four<-day rule 
given on the ptjiea is out, becaufe //// thtn judgment cann^ he 
aBuallyJigned : and on fuch Application for a mandamus to proceed 
to a new eled^ion, the profecutor on a former judgment (hall 
have priority. 

8. *' The rule to (hew caufe muft always be on the fame per- 
<< fons to whom the writ is to be diredted, in cafe the rule fliould 
<* be n^^&t abfolute.** 

Therefore^ where the rule was on the churchwardens and 
overfeers to (hew caufe why a mandamus (hould not to direded 
to them, and thi twetity principal inhabitants: it was held to be 
bad; for thefe laft (hould have been parties to the role. But 
the Court gave leave to amend, faiying, it would be good on new 
' fervice. 

And if the mandamus is to proceed to tlie elcAion of a corpo- 
rate officer, of which a perfon is then in polTeffion, hi muft be 
made a party to the rule. 



4. OF THE WRIT. 

Under this head is to be confidered, I. The dire£kion of 
the writ : 2. The body or mandatory part of the writ : 3. The 



return. 



Hex ▼.Mayor, 
Sec of Derby, 
SaUc 436. 



I. TO WHOM THE WRIT IS TO BE DIRECTED. 

I. « A mandamus muft regularly be direfted to thofe per- 
*< fons by whofe authority tlie party was deprived of that right) 
«« to which he applies to be reftored, and who therefore have a 
« power of reftoring him." 

Therefore, where the mandamus was to the tnaycr^ aUirmen^ 
and capital burgeffis of Derbp commanding them t$ command A. 
and B. who had removed the party complaining, to reftore him) 
the writ was quafhed \ for it was abfurd tltot the writ flwuld 
be direded to one perfon^ command another to do any aB: ^ 
(hould have been direflted to the parties themfelves who were to 
do it. 
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i. " the writ fliould be direfted to the corporatiott iy its tot^^ 
•* poritte name, where the power of amotion refides in the corpo- 
•* ration at large.'* 

Therefore where the mandamus was dire£ied to the mafor, RezT.Miyo 
Mermen, and commonalty of Rippon, and they returned that they *c*oflWpp<«» 
were incorporated by the name of the mayor, hurgejfes, and com» * ^^ ^^^ 
monalty of Rippon ; the Court held the writ to ht bad^ it being 
direfted to the corporatidn by a wrong name. 

<< And though the thing to be performed is to be done by 

only part of the corporation, yet may the writ be dire&ed to 
** the corporation at larger though it may alfo be direfted to that 
^^ part of the corporation who are to do the zEl required by the 
" mandamus/' 

But it muft be diref^ed either to that part of the corporarioh Rttt.Uiyv 
whb are to dp the aft, or to the Corporation at large ) for if it b« of AkingAm, 
dire^ed to a part of the corporation, which part are riot to do the * ^^ ^* 
thing required, the writ Ihall be quaihed. 

Therefore where a mandamus to admit a perfon to the oftce RtxT.Mtyw 
of town-clerk, was direSed to x]xt mayor and aldermen of Here' ^J|^***^ 
ford ; in faft, the mayor only was to admit ; for this fault the writ ^^** 

was quafhed ; for it would not be known who were to obey the 
writ, if the dire£rion was infignificant or immaterial. 

So where the mandamus was dire£ied to the mayorj aldeHkieily Rtzv.Mi^, 
and commom^ccuncil of Norwich, to proceed to the ele£lion of a ^^iJ^^T*** 
town-clerk, the Court granted a fuperfedeas of the writ, it ap- ' ^ 

pearing to the Court on affidavit, that the right of eleAion was 
in the mayor and aldetmen^ and the writ was not dire£led to 
them, neither was it diredbed to the corporation by their corporate 
name; 

<< But if the writ includes in its diredion the.whole corpora- 
'^ tion, or that part which is to make the return, it (hall be good^ 
«« though there may be fome informality in the diredlion.'' 

As where it appeared that the power of amotion was in the Peet v. Mayor 
mayor, aldermen, and others of the comnfon^councU^ the mayor and ^h*^ 
aldermen Being part of the common-council, and the writ was * "* ^ 
direded to the mayor, aldermen, at^i common-touncil, as if ex- 
cluding them from being -part of it, and it was moved to quafli 
the writ for mifdirediion : But per Cur. Here is no one in this 
difedion who mdft tlot join in this ad } it is only repeating the 
feVeral conftituent parts of the corporation \ and mentioning the 
entire eommon^council after the mayor and aldermen, is only a re- 
petition quoad the mayor and aldermen \ and therefore the motion 
was refufed. 

3. *• Where a writ of mandamus is direfted to feveral ailing 
*^ in diflFerent capacities, the writ fhall be taken reddendo Jinguh 
*^ Jtngulis ; that is, that each perfon (hall do that which belongs 
« to his office." 

As where the writ was to the mayor and burgefles of Tregony, Rex v. Mayor, 
commanding them, viz. " quod eligitis £5* juratis majorem, tstc. JS^S?^^' 
** Jecundum auBoritatem vejbrami^ &c. It was moved to fuperfede **** 

this writ on the ground that the power of tleSing vms in the hur^ 

N a ^#^a 
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• 

%^^s^ and that oi fweartng in the mayor alone ; fo that the mayor 
could not mak^ a return of this writ as diredied to him to ele&y 
nor the bufgefles as direfted to them to fwear : But the Court 
held, that th« writ was to be taken diftributively, and that each 
was to obey the writ according to their feveral functions. 
Rex v.Wigin, 4. The Court will not fpecify to whom the mandamus (hall 
a Burr. 784. te dirededi for this might be prejudging the right of the 

ele£^ors ; but he who applies muft at his peril have it properly 

direfted. 

Rex V. Ward, The Writ need not fet out that the perfon to whom it is direfle^ 

t Ref ^^^' *^ ^^^ perfon whofe duty it is to do that for which the mandamus 

, is granted (as to fwear and admit, ex.gr.) y for if it is mifdire^ted 

it (hould be fo returned.- 

2. OF THE BODT, OR MANDATORY PART OF THE WRIT. 

I. << The writ muft be made out according to the rule upon 
** which it was applied for and granted.** 
Rexv. WUd* Therefore where the mandamus was granted, commanding 

"■"■>*^"^^79« the defendant to deliver to the con^any of blackfmiths all boob, 

papers, &c. which he had in his cuftody as clerk to the com- 
pany, from which he had -been removed, and the officer took 
, the rule, to deliver them to a new clerk ; for this variance the writ 
was fuperfeded, and the party compelled to apply for a new 
writ. 
xL.Ra7.5tfo. 2. " The writ (hould contain convenient certainty of the duty 
Bull. N. P. 504. <c required to be done, but need not fet forth by what authority 

« that duty exifts.** 
Rex 9. Mftvor As where a mandamus had been granted, wherein it was re- 

tnd Burgeffciof Cited that there ought to be in the town of Nottingham z corn^ 
s!iyw"fR^!36. nio"-council, confiding of twenty-four perfons, and commanding 
Bull. N. P. 204. the defendant to choofe fix perfons to fill up the vacancies; 
^* C. upon motion to quafh the writ it was obje£bed that the nature ef 

the right to havefuch a common^couftcil, that is, whether by charter 

or prefcriptionj or how^ was not fet forth with fuflScient pa^ 

ticularity : but the objedion was over-ruled, many precedents 

being to the contrary, and no precife form being neceflary in a 

mandamus. 

Moore V. Mayor So where the fuggeftion of the writ was, that the party had 

of Haftings, a right to be admitted to the office of — — , paying a reafonablc 

36*.'*"^'^*^^^ fine, that is fufficient without (hewing how, or oy whom it is to 

be affefled. . 

Rex ▼. Dr. Bet- So where the mandamus was to the defendant, as judge of J 
**^«"^» the prerogative court of Canterbury^ to grant probate of the will 

^^ SI' ^f Lord Londonderry^ and exception was taken to the writ, that 
it only fet out that the Earl had bona notahilia at Wefbninfter and 
divers diocefes ; but did not fay within the province of Canterburji 
in which cafe only the defendant could grant the probate : but the 
Court refufed it, faying, that they would not prefume an inferior 
jurifdi^ion. 

3. «It 
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3* *< It feems that a mandamus can only command the doing 
*^ of one fingle ad, or be but for one (ingle purpofe." 

For in this cafei the Court granted a mandamus to the defen« Rex v. Church- 
dant to make a poor's rate, but refufed to order particular perfons to ^^J"* °^ 
be inferted in ity though there was an affidavit that fuch perfons aStr.1359. 
were rateable, and, that they were omitted to prevent their voting 
for members of parliament \ for the validity of the rate might be 
tried by appeal. 

So the Court granted a^ mandamus to the mayor to hold a Rex v.Mayor 
corporate afl'embly, but .refufed to add to it, « to admit all f ^^J"^^?;"- 
** perfons having a right j" for this involved other queftions, i stra, 578. 
9nd was too complicated, as each perfon's right was diftindl. 

<< But in fuch cafe the writ may command feveral perfons zQXng 
<< in their diftin£l capacities to a£l officially according to their re« 
" fpeclive offices." 

As wh^re by cuftom, the court-leet was to prefent to the Rex v. Borough 
Howard the perfon. whom the commonalty had chofen to be ^^^^^,^0.^ 
mayor ; the Court granted a mandamus to the fteward to hold a buU. n. p. 200. 
leet, and to tlje burgefles to attend at fuch court, and to prefent Rex v. Mid- 
J. i>. who had been chofen by the commonalty. »8^*s* p'^*^' 

<< 5. In a writ of mandamus fuch fafts fhould be alledged a$ CallcdRex v. 
** are neceffary to fhew that the party applying for it is entitled to Ld. Montague, 
^« -the relief prayed." ^""- ^- ^' ^' 

For where in a mandamus to the Bifliop of Oxfsrdy command- Rex v. Biihop 
ing him to licence the Rev. Ifaac Kempe to the curacy of Ant" ^J^^^l.^ 
irofden in Oxon ; the writ ftated that h^ had bejsn duly nominated 
and appointed by the inhabitants of the townOiip, without ftating / 

either the confent of the re^oT or any endowment or cuftom for 
the inhabitants to make fuch a noniination, either of which was 
neceflary to give a right : the Court quaflied the writ. 

6. If the corporation to which the mandamus is fent is above Anon. 
forty miles from London^ there fhall be fifteen days between the * ^^^* 
tefte and return of the firft writ : but if but forty miles or under, 
then but eight days, and .the writ ihould not be tefted before it 
was granted by the Court. 

And in fuch cafe one day is to be taken exclufive, and the other Rc» ▼• May«r 

inclufive of Dover, 

inciuuve. x9ua.xo7. 

3. OF THE RETURN. 

Writs of mandamus being either to reftore or admit, I fhall 
confider diftin£Uy the return to each. 

Returns are to be .confidered, i. In point of fubftance : 2* ^ 
point of form. 

I. Of the Return in point of Subftance. 

la order to make a return good in this refpef);, it muft appear, 
I. That the removal was by perfons who had legal power to 
remove : 2* That the perfon was removed for good and legal 
caufe : 3. That the proceedings under which the removal took 
place were regular. 

N3 Of 
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Of each of tbefe io order. 

Xp The Amotion mud have been made by Perfons havin{[ 

lawful Authority to do fo. 

Btgg*t cafe. It feems to have been long a queftion in whom the power of 

zzCo. 99. ^ amotion refided. Lord Caks in this cafe lays it down, that this 
ci>A aSonLSio. power can only belong to the corporation by charter or prefcrip- 
Ra V. iUchar(£ tion. But this do£l:rine has fincebeen expl6ded ; and it has been 
ibo, 1 Bwrr. 539- folemnly adjudged that there is incident to every corporation, a power 

of amotion* 
Rezv. Miyw The law therefore now is, that corporations may claim a 
of Lyme Regis, power of amotion either by charter or prefcription' ; charter 
I>oM|L 144* jnjiy giye it to the whole, or to a feleft body, but if it gives it to 

neither, the law gives a power of amotion to the whole body at 

large. 
Rex V. Corp, of But a power of amotion can never be exercifed by a part of tie 
Doacftfter, corporation^ as the common-council, etc^ gr. unlefi exprefsly given by 

1^'^^rjT^ starter or prefiription. 

2. The Perfonmuft be removed for good and legal Caufe« 

Good caufes of amotion may be in general for malfeafance, or 

for nonfeafance } that is, for Crimes, which render him unfit for 

the duties of his ftation ; or negle£l, fiich as prevents him froin 

the due difcharge of them. 

Bagg-i tafe, i . Malfeafances or crimes are of three defcriptions : Firft, Such 

rwM^'rfiir ** ^^ infamous in their own nature, but have no relation to his 

I Burr. 339. * office ; as attainder for forgery, perjury, or confpiracy at the 

king's fuit, or for any crime rendering them infamous : but to 
ground a removal for any of thefe caufes^ there mufl he a previouf 
conviffion by indiflment in the king^s courts : 2. Such crimes as are 
offences againft his oath of office, and duty as a corporation ; 
fuch as burning or erafing the records of the corporation : for 
this, crime he may be tried and convidbed by the corporarion^ 
and for thaf remoyed : 3. Crimes of a mixed nature, fuch as 
Mod, C«C 19. are both indidlable and' againft hi^ duty as a forporator \ aiS 
?oo.* t>ribery, ' * 

Under this general defcription of oi}ences it is to be obferved, 

1. " That the oflFence fufficient to juftify the removal of a cor^ 
<( porator, or corporate officer, muft appear to have been done 
*« malo animo" 

Rex ▼. wims. For where the recorder of a borough gave wrong advice with 
^ Burr. 1999. regard to corporate proceedings, a$ it appeared tp have been 

innocently done, it was adjudged to be an iiifufficient caufe of 

remoyaL 

2. «< As to fuch crimes whereof a previous convi£lion is necef- 
f< fary to found the. disfrauchifement on, it is the infamy of tlien^ 
<< that renders hin) an improper perfQn to be continued In an 
f< office of ti.uft; \ iherefere^ if the crime for which he is convi^ed 
If be fuch as .(;arries np infoipy Vitl^ it, it will bq np. cavfe <^ 
ff disfranchifemcnt." 
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It was therefore held* 

That a corporator having become a hantrupt^ was in this cafe ad* R«x v. M^or, 
judged to be an infufficient caufe of remoral ^ for bankruptcy is * B^^yj!^* 
neither a crime in the eye of tlie law, nor an offence in any light 
contrary to the duty of a corporator ; for which caufes only the 
removal would be lawful. 

So a conviftion /ir an affault is an infufficient caufe ; for fuch R«t v. Mayor 
is not an offence of an infamous nature. \ Gea ju' BulL 

3. •* The offence, if not on account of the infamy, muft have N. P.ao6. 
" fome refpeft to the corporation itfelf; that is, fuch as is detri- Garth. 173. 
** mental to the corporation itfelfy ox fome of itr liberties^ privileges^ or 
" franchifes." 

Therefore a perfonal offence from one member to another BuHN.P. aoS. 
b not a fufficient ground of disfranchifement : fo though rafure ^^^ 
of the corporation-books may be a good ground j yet, unlefs * T™* ^ wa- 
it be in a matter to the detriment of the corporation, it is other- 
wife; fo mifemploying the corporation-money is not a fuffi- 
cient caufe of removal, bepaufe the corporation may have their 
a&ion. 

<* So a mere contempt of, or contemptuous words ufed to the 
" corporation, or any meipber of it, is not a fufficient ground of 
** amotion." 

As where In a mandamus to reftore Dr. Bentfey, the return of ^« ^* Ghta- 
the caufe of his amotion was, that being cited to anfwer a plea cLmbiidge, 
of debt in the Vice-Chancellor's court, he faid the prpCefs was %Sxn.s57* 
illegal and unftatutable, and that he would not obey it ; that he 
cook the procefs from die officer, and faid the Vice-chancellor was 
not his judge, and that he Jluhe egit / for which contempts that 
he was at a future congregation deprive^ : the Court were of 
ppinion that thefe caufes were infufficient ; though a peremptory 
mandamus to reftore hii^fi iiras granted on another ground, viz. that 
he had not been fummoned. 

4* << A mifbehaviour in one office is no ground to amove a perfon 
«' from another ^^ 

As where the perfon had mifbehaved in the office of chamber^' %iiAjm.\ii\. 
lain^ and he ^as' removed from being a burgefs, it was held not 
fufficient. 

5. « Where an office is held at pleafure, in fuch cafe the i Lev. 491. 
** perfpn in pofleffion may be removed without any caufe af- 1 Vent 77. 88. 
« figned." 

As where the mandamus was to the churchwardens of Thame^ Rex v. Churchi- 
to reftore /. fTilliams to the office of fexton 5 they returned, Jl"^*"* ^^ 
ihxi Thame was an ancient parifh, and that for time immemorial , sira%ic. 
there has been a church; that the fexton was eligible by the Rex v, Mayor 
churchwardens and major part of the inhabitants ; which per- ©f Canterbury, 
fon fo elefled was to continue at the pleafure of the ekBors^ x tra. /4» 
and was amovable by the major part when lawfully affembled ; 
that I May 1703, J. Williams was elefted fexton, and continued 
in the office till 3ift of June 1717; on which day the church- 
wardens and pariihioners being lawfully affembled, he was re- 
moyed ; £he return Mfaa adjudged to be good| though no other 

)l 4 caufe 
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caufe was afiigned for his removal than the pleafure of tiie 

ele£tor$. 

*^ But where an officer h fo removable at will» and is removed 

** by the corporation, if they in thnr return to a mandamus to re- 

** ftore him do not rely on their powerj but return a caufe of re^ 

<< moval^ if. that is infuffUient^ the Court will grant a mandamus to 

*f reftore the perfon removed." 
Kexv. Mayor As where the mandamus was to reftore one Slatford to the of- 

«f Oxford, fice of town-clerk, and the return ftated him to be an officer at the 

a Sa . 4x . ^jjj q£ jj^g mayor and aldermen ; but that he was removed, his 

office being void for not having taken the oaths of allegiance ^ Istc. 

before them ; this being infufficient, as he might have taken them 

before two juftices, a mandamus went to reftore him, though it 

had been fufficient if they had ftated that he had been removed, as 

holding his office at pleafure. 

2. Nonfeafance, or negled of the corporator's duty, is the next 

legal ground of amotion. 

As to this it has been decided. 
Rex V. Mayor I. ^< That to make this a good caufe of amoval, it muft amoontr 

©f LeiceiW, ti to an abfolute defertion and negleEf of all the duties of a corporator ^ 
4 Burr. 20 7. ^^ for an occafional abfence for a fliort time, as for health or 

«* urgent bufinefs, that ffiall not be fufficient." 
Rex V. Weill, ^^ where the recorder of a borough was abfent from one 

4 Burr. 1999. fe/JionSi where his prefence was neceflary, and where he had 
'^V^ s^*"^^'** "^ notice to attend ; without ftiewing any farther intention of 
cte, A .43 leaving the borough: it was held an infufficient caufe to re^ 

move him i though non-attendance is otherwife a good ground to 

remove a recorder, his office beiifg a public one relating to juftice. 
Rex V. Richard- So abfence from four occafional great courts, and one on a ftated 
p°' ^ ^'^'^'^' ^^y» ^^^ adjudged to be not a fufficient ground for amotion \ for 
amT AideiTOcn * corporator may be innocently abfent where he may not think his 
of Carlifle, prefence abfolutely neceffiiry ; and therefore unlets he negleAs 

iStra.385,386. where he has a particular fummons and notice, it cannot be con- 

ftrued a defertion of his office. 
R«x V. Ponfon- a. Non-refidence is another fpecies of nonfeafance : but it is only 

T^'if^N*^!***^** a' ^" ^^ ^^^^ ^^ offices which require a perpetual execution ; as 
4 Mod. 56. mayor, ftierifF, coroner, where perpetual refidence is neceflaryj 
Vid. Vaughan as in the cafe of recorder, freemen, i:fc. for it would be abfurd to 
CMtfT*** fay that non-refidence merely fhould be a caufe of amoval, where, 

notwithftahding fuch non-refidence, they may do all their duties 

requires ; though if fuch perfons totally negle£t their office and 

duty, they may be removed. 

Rex V. Mayor Therefore where the corporator refided three miles from the bo- 

slw RepT^V. '0"8^> *' w^s held, that that was not fuch a defertion of his office 

as to juftify a removal \ for he was near enough to attend his cor- 
porate duty. 
Rexv. Milef, So that in fuch cafe it is not fufficient to ftiew a non-refidence ; 

BuU N p ^^^ unlefs there be an exprefs claufe in the charter, non-refidence 

will not be of itfelf a caufe of amoval, but it would be good in any 
cafe to (hew fuch a non-refidence as amounts to a total defertion or 
dereli^ion of their office. 

There- 
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Th^efpre where a corporator refided ^o miles from the ho- Rex v. Mstot 
rough, and had been abfent for 2a years, this was confidered as a of NewcaftU, 
total defertion of the duties of his of&ces, and holdeh to be a gocd *^* •y^'J^' 
caufe of amoval. 

And where a corporator is removed on the ground of non- Rex T.Mayor, 
refidence, it is not neceflary for the corporation to give him no- *c ^y"* ^«8»»» 
tice to come and refide before they remove him ; for he is bound ^J^' *^^' 
by his office to refide; and if fuch is the law, be ought to 
know it. 

3* The Proceedings under which the Removal has taken 

place, muft be regular. 

1. " Where a corporator is to be removed, every individual Rex v. Mayor, 
** member of the corporation, or part of the corporation, in *c.of Livtr- 
" whom the power of amotion refides, ought to be fum- ^urr. 743, 
** moned." 

Therefore where all the members of the corporation had been Kynafton ». 

fummpned, ^>rr^/ one, whom the bailiff had fuppofed to have been J^^^Jj^'^ 

abfent and out of fummons, though he had a houfe and refided ^ Stnuxo?!. 
within the town, the Court refolved, that for this irregularity the 

amoval was clearly bad, as a fummons (Uould have gone to every « 
member. 

" When it is faid, that every member muft be fummoned, it Bull n. p. sog. 

«* means every member within fummons ; thatis, refident within 5Buir,»6oi. 
«• the limits of the borough." 

For if it appears that he lived out of the limits of the borough, it ^ ^Ji^^y^l* 

IS not neceflary to return that he was fummoned. , ^q ^ i^^^^Uj, 

Quer^i If fuch fummons is neceflary where the meeting is on a %%6, 

charter-day ? » Burr. 74a. 

2. << This notice (hould contain the particular bufinefs ; that is. Rex ▼. Mayor 
** that the amotion of a corporator was the bufinefs for which they of Doncafter, 
« were fummoned.'' ' ®"''- ''^^[ 

*^ For though convened on ctber bufinefs , -diey cannot proceed to 
<< disfranchife a corporator, unlefs they have met in purfuance of 
<< a notice for the purpofe of removing him, even though he him- 
« felf is prefent." 

For where on a return to a mandamus, it appeared that the Re^Corp. 
power of amoving was in the mayor and aldermen as a feleA com- ^ ^jT^' - 
mon council : that the whole corporation having been fummoned x stra.384. 
to eleBa recorder^ after the eleAion was over, the mayor and aU L. Raym, 1357, 
dermen feparated from the reft, and removed the profecutor. **^* 
This was adjudged to be void, for want of fummons to the 
common council only, to meet for the purpofe in their diftinft 
capacity. 

3. << So particular notice muft be given to the party him* » Burr. 731. 
^' f^V ^1^0 i3 to be disfranchifed, that die aflembly m^an to 

^ proceed to remove him, in order that he may prepare his de- 
^« fence." 

As where a mandamus was granted to reftore Dr. Bentleyy the R« v. Chancd- 
defendant returned, that he h2d been fummoned to anfwer in ^^^o/'Jle 

a plea 
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Vwifwttitf a£ a plea of debt before die Vict-ClianoeBor's coiut» asid tbat be 

c«nbfidge, f^^ refufed obedience, and a£led contumadouflyi lor which the 

tn.j57. congregation removed him^ but it i^qieared, that Dt^Bemky 

bad nevir been fummoned to anfvier before the amgngtoion ; for that 

omifBon the Court granted a peremptory mandamus to reftoxe 

him. 

Rezv. Mmr But where a corporate officer had declared that he nvouU 

Ari»riIS. ^ fi*^ ^^ W^* a^d ^ *« <>*^ refpeas miidemeaned hunfeU; 
2owp.53V though he was removed without notice, the Coiitt. refufed 

the writ to reftore him, the caufes of removal appearing ib fof- 
Bcient. 
*^^of k^*^' So in the cafe of a mandamus to reftore Sir /. Jettnings to die 
a Sdk. 433!"' office of alderman, the corporation returned, that at an aflembly of 

the corporation, he came and perfonaliter lihere ist debite mode re^g^ 

navU lus office, declaring he would ferve no longer ; wherefore 

they chofe another in his room : this was held to be good, though 

the Court further held, that till fuch ele£lion he haA power to 

waive his refignation. 

Rw V. Mayor So where the manc^amus was to reftore Elias Chalk to the 

Wiitoo^'^'^ *^ place of hurgefs of Wilton^ die defendants returned a cuftom to 

Saik. 428. remove for mifbehaviour, and then fet out feveral inftances of 

miibehaviour ; and that he being therefore fulh he^fd to all tbat 
Hvas objeBed in the common'^ouncili he was turned out ; it was ol^ 
je£ted, that it was not faid thj^t he was fummoned ( fedfer Cur. 
The end of the fummqns is, that he may be heard for himfelf, 
and therefore where he has been heard, want of fummons is no 
pbjediiox^. 

Note. Where the mandainus is to admit, the queftion turns on 
^e vjilidilpy of the ele£lion ; which will be fully coniidered in the 
chapter 01 Quo Warranto. 

a. Of the Return conficiored in point of Form* 

I ft. Who {hall make the return : ad. In what manner : 3d. The 
proceedings on the return. 

I. Who fliall make the Return. 

* 

Rey V. Mijor, A mandamus was direfied to the mayor, bailiflfs, and burgefles 
8 ^'^1"^**°"' of the town of Abingdon ; the mayor made a return, and brought 
Rm V. Mayor, it into the crown-office, intending to move to have it filed \ and 
let. of Norwich, a motiou was made to ftay the filing of it on a fuggeftion, that 
Salk. 43». s. p. ^jg ye^urn was made by tne mayor and the minor part of the cor- 
poration againft the confent of the majority, who would have 
obeyed the writ ; but per Holt, Where a writ is directed to a 
fingle officer, as a (heriff, and a ftranger makes a return without 
his privity, he may at any rime that term wherein the writ ill 
returned, come in and difavow it ; but not after the term : 
{Dyer, 182.*) But in this cafe where the writ is direded to fe^ 
veral, and the mayor, who is the moft principal and proper 
perfouj returns and brings 'vx the writj the Court will not upon 

affidavits 
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ftflUbnts examine wbetfaer there was the confent of the ma« 
jcnrity : the fetum' muik be receivedi and a remedy lies againft 
the mayor ; and if the return is falfified, a peremptory mandamus 
vnuft go. 

In what Manner the Return is to be made. 

1. ^ The return to a mandamus (hould fet out all neceflary p^, i^ hUnC^ 
^ &As precifely> to (hew the perfon removed in a legal and. field, ftBun.;^!* 
<* proper manner, and for a legal caufe : it is not fufficient to 

^ fet out conclufiofir only } the faSfs muft be precifely fet out^ 
<< that the G>urt may judge of the matter. So it is the fame 
^ as to the caufi of the amotion, that muft likewife be fet out.'* 

Thtrsfore where to a mandamus to reftore one Jofeph Clegg to Rex t. Mtyori 
the place of common-€ouncilman of Liverpool; the defendants Baiiiflfi,tiid 
returned generally the caufe of the amotion, by the common- l^™i** 
council, who were in due manner met and affembled : the Court a Burr. 711. 
held the return to be bad; for that they were fo duly af- 
fembled was a conclufion of law ; they (hould have fet out the 
fa^, ^nz. Iliat thej had^ as a jeleEt bodyy the power of amotion : 
that the members ivere funtmonedhy regular and proper netice : and 
that CUgg himfelf was alfo regularly fummoned and heard in his 
defence. 

So if the amotion has been by a part of the corporation^ the re- Rex ▼. Maycv 
turn (hould (hew how -they have fuch authority^ whether by charter ««jd Aldermen 
or prefcription ; for as the power of amotion is by the general StyeH^Ji; 
law in the whole corporation at large, it (hould appear how i Ref. l>ou|L^ 
the fele& part is entitled to it \ that is, whether by charter or ^44*S.p, 
prefcription. 

2. << Therefore a return in too general terms is bad : as to fay that % Ld.RjiyiB,. 
^* the party had obftinately ref ufed to obey the rules and orders '564- ' 
^ of the corporation, contrary to the duty of his office, without 

•* faying what thefe rules and orders were.'* 

So a general return of removal for negle^ of duty has been held an?AMenneii 
|o be bad, without ftating the particular inflances of negleU and of Doocafter, 
oimijfton^ that the Court may judge of its fufEciency. ^*rS:*'*^ ^'* 

So where the mandamus was to reftore A. to the place of fchool- 
mafter of the grammairfchool of Morpeth^ and the defendants re- je Ktepetb ^ 
turned, that at the time of publi(hing die iJQiprimo of his majefty's x tkn. j9» 
reign, A. was i^nder-fchoolmafter, th^t he never took the oaths by 
the aB appointedy ratione cujus he became incapable, and that therer 
fore they could not reftore him : This return was held to he bad, 
as being in too general terms \ it (hould have faid that he did not 
take the oaths of fupremacy, allegiance, and abjuration, and fuch 
as are required by a fchpolmafter; for he is not obliged to take 8hMr.36/^ 
the Scotch oath *, fo there is an exception of officers in the fleet, 
ksfc. .It therefore (hould appear that he was not excepted : far the 
party having no oppprtunit,y to plead in this cafe^ the return ougkt to. hi 
fcrtain to every intent. 

3. The return muft anfwer to the material part of the writ, not Bnitkwthc's 
to the words only ; for if it he falfe in fubfts^nce^ though true in ^» * v^** ^ 
Dirords^ an action will ^e^ 

4. " Thff 
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. 4» ^* The return to a mandamus may contain 4^ nnmbir ^0th 
^ current and consent emfis^ to fliev why the p^rty Qiould not 
** be admitted or reftored." 

As where the mandamus was to admit the plaintiff te the place 
tA freeman of Morpeth ; the return was, iftj That he was not Juij 
eleffed: 2d, That by the cuflom of the borough, no peribn tould 
be admitted as a freeman, unlefs he was approved of by the loni 
of the manor or borough, and thztthe fhmtitFnvas mt /b approved; 
obje£tion was taken to this return that it was douUe : but it was 
neverthelefs held good, and that the officer mig^ return any num* 
ber of good and confident caufes. 

<< But the caufes muft be conCftent." 

Therefore where tlie mandamus was to reftore a peifon to 
the office of fexton ; the return was, ift. That he was not duly 
ele£led : 2d, That there was a cuftom in the inhabitants to re^ 
move at pleafure, and that they had fo removed him purfuant 
to the cuftom: It was obje£led to this, that the caufes were in- 
confiftent ; that he was not duly eleded, and yet that he was 
regularly turned out: But the Court held the caufes to be 
confiftent : for as he was in pofleffion defaSoy they might juftify 
.the removal either on the ground that be was not duly eleded, 
or, if he was fo, that they had a right to remove him at their 
pleafure. 

But where the mandamus was to admit one Dunch to the place 
of aldermah of Nomvich ; the defendants returned, that when a 
perfon is ele£led alderman by the ward, the court of aldennen 
may refufe him : that Dunch was fo chofen alderman by the ward, 
but they refufed to admit him, becauCe he had not received tiie 
facrament within the year ; that he^was turbulent and fa&ioui, 
and procured his ele&ion by bribery ; and quod mn fuit ekBus^ 
The Court agreed that feveral caufes might be returned, but that 
they muft be confiftent, which here they were not ; for wbes 
Dunch was chofen by the ward it was an election, before appro- 
bation by the aldermen ; the return firft admits this eleAion and 
avoids it, and yet at laft they retuih that there was no ele£tioi^ 
which is repugnant. 

But if a «retum to a mandamus confifts of ferend inde- 
pendent matters not incpnfiftent with eac^ other, but fome good 
in law and fome bad, the Court may quaih the return as to ftifib 
as are bad, and put the profecutor to plead to or traverfe the 
reft, 

5. If the mandamus is to reftore the perfon* applying to an of* 
fice held at pUafure^ and the defendants who have that power of 
removal do not return it, but return that the amoval is for a mifr 
demeanor or fuch caufe, and the Court find that caufe fo returned 
infufficient in law, they will not refer the removal to the power 
the defendants may have to remove ad libitum / but take it that 
the removal was for the caufe returned^ and grant a peremptoiy 
mandamus. 

And where the corporation have fuch power to remove at 
their pleafure^ they mdt "return it pofitively^ and not by way of 
recital. 

6. «If 
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, 6. ** If the Aippofal of the -v^^rit is wrong, as in mif-ftating the 
V ^onftitutioi^ c^ the corporation^ the return muft deny this fup* 
*« pofal of the writ, afid it will hot be fufficient to ftate it truly in 
** the return." 

Therefore where a mandamus iflued to the defendants, re- Re* "• Bailttfs 
citing. That whereas they ought to chufe yearly two bailiffs out of Maide'li?'^*' ""^ 
Jitch as had not been bailiff's for three years before ^ ideo they were Salk. 43*1. 
commanded to chobfe ; they returned their conftitution by letters 
patent to be to choofe two from among the aldermen ^ and that they 
had chofen two according to the form and efFeft of the letters 
patent generally ; this was held bad ; for they ought to deny their 
<onfHtution tp be as mentioned in the writ, or (hew a, compliance with 
the writ ; whereas they have a£led according to a confiitution fet 
forth in the return different from the writ, and yet have not - 
denied the fuppofal if the writ / fo a peremptory mandamus was 
granted. 

So if the writ is direfled to the corporation by d wror$g name, p^ex v. ^aillils 
they ihottld return the matter fpecially and rely oh it f but if they ^c. of ipfvficb, 
male a return^ they admit themfelyes, to be' the cbi^oration to *^**^434. 
whom the writ was dire£ied, and cannot afterwards ^vail them- 
felves of the mifnomer. 

7. Clerical miftakes in the returns to writs of mandamus may J"/ ^y™* 
be amended after the filing of the return. . DougL 13a 

8. Whefe the mandamus is by writ out of chancery, no attach- Mayor of Co- 
ment lies for not returning it till the pluries iffues i but where the vemry'g cafe, 
mandamus is out of the King's Bencn, the firft writ ought to be ^"^^aS. , 
returned ; but an attachment is never granted without & peremp- 
tory rule to return the writ. 

And if the corporation to which the mandamus is fent be above Adod. 
forty miles from London, there muflf be fifteen days between *Salk.434, 
the tefte and return ; but if it is forty miles or under, eight days 
only. 

9. The return need not be under the feal of the corporation, »Li?.Raym.i4S. 
nor figned bv the mayor ; but if an a£lion is brought againft the 'Ld.Raym.»a;, 
mayor for a lalfe return, proof of the delivery of me writ to him 

and of the return made, will be fufficient. 

3* Of the Proceedings on the Return. 

Thefe proceedings are either at common law, or under the fta- 
tttte 9 of Ann. 

I. Of the proceedings at common law. 
' I. This was by a^ion on the cafe for afalfe return ; aitd where Bagg*« cafe, 
the return is inade by feveral, the a6):ion may be either joint '* ^^ 
or feveral, for it is founded on a tort ; but it muft not be ^^^'JJ'* ^ 
againft any of thofe who voted againft the return, but who * ^""^ ^ 

were over-ruled by the majority ; for the zStion lies againft the 
individual, though the return is made ia the nanke of the cor** 
poration. 

And where the mandamus was direSed to the two bailiffs, one ^** T: Wlf« 
was for obeying the writ, the ether would not, nor join in die j^ str" logT ' 

15 return; xLd.Raym.z35. 
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ttbitn \ the G>urt granted an attachnieiic againft botb^ faying' ji 
would be endlefs to tir in all cafes which Wasf right ^ and it vtcM 
always be ufed as an nandle to dehy: , 

But if they made no return, an attachhient would iffue. 

a. Where feveral have joined in an apjAicatidn for a mandamusi 
they ihould all' join in s^n a£lion for a £sdle return; 

And where in cafe for a falfe return, the phnxltiff fet out hb 
eleAion as on the id of OBober / proof that he was chofen the 
29th of September was held to fupport the declaration, f6r the day 
was but form. 

3. Where an action was brought for a falfe return, and die 
plaintiflF had a verdi£l, fo that the return was falfified, the Couit 
always granted a peremptory mandamus ; but the plsuntiff couU 
not move for a peremptory mandamus till the four days after the 
return of the poftea, becaufe the defendant had till then to move 
in arreft of judgment. 

But where the a^ion had been brought in the Common Pleas, 
aild the plaintiff had a verdid, and then moved in K. B. for 
a peremptory mandamus, the Court refufed it j for per Hottj 
the mandamus recites prout pattt recordumy which cannot be 
here, as we cannot take notice of the records of the Gnnmon 
Pleas. • 



J. OF THE PROCEEDINGS UNDER T'HE S1*ATUfE 

9 ANN. 

By thisftat. 9 Ann> c. 20. it is enabled, « That where any per* 
*< fon has bisen deprived of his freedom, or of any corporate ofiice 
^< to which he was entitled, or refufed admiffion thereto, where ' 
*< a mandamus had fo iffued, and a return made thereto, it flioald 
*< be lawful for the perfonsfo fuing tlie mandamus to plead to w 
<< traverfe alitor any of the material faBt contained in the return, to 
<* which the perfons making the return may plead, take iflue, or 
<< demur, and the proceedings be had as in an a£lion on the cafe, 
^ and the iflue be tried in the fame manner ; and if a ver<tift 
*' (hall be found for the perfons fuing out the mandamus, or they 
« have judgment on demurrer, or nil dicit, of in any manner ) 
^ that in fuch cafe the party fo fucceedmg ihall have damages, 
^< cofts, and a peremptory mandamus : but if the perfons making 
<< the return have judgment, they fliall in like manner have their 
« cofts." 

Under this ftatute it has been held,* 

I. That as the (irft writ of mandamus always concludes with 
commanding obedience or caufe to be (hewn to the contrary $ if a 
return is made to it, which on the face of it appears to be infuffi* 
cient, the Court will grant a peremptory mandamus ', and if that 

BuU. M.P.aox. j)enot obeyed, a peremptory mandamus (hall iffut againft the per- 
fons difobeying it. 

B«D.KP.^^b And where the mandamus is dire£led to the corporation to do 

a corporate a£l| and no return is made^ the attachment is onljr 

granted 
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grtnted agsunft pKt&cvlaatperfim who refufe obedience to it ) but 
where if is dire&ed to f<^enil perfons in their natural capacities^ 
tliere an attachment (hall go againft all : but when they are before 
the Courts their punifliment wUl be proportioned to the offence of 
each* 

And where no particular perfon is interefted in the falfe return, Rex v. Mayor, 
the G>urt may nererthelefs grant an information againft the perfons £[„**' ^^^"*' 
who made it ; but the return muft be filed and allowed before the Hil. 15 Gea 1. 
information can be moved for. BuU.N.P. aoj. 

7,* Where the return to a mandamus is traverfed and tried, ^""^^^ ^- 
but at the trial the Jury omit to find damages, whereby there can ^JJ^l 
be no judgment for cofts, this cannot be fupplied by a writ % stn. 105^ 
of inquiry ; but the plaintiff may have an a£lion for a falfe 
return. 
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INFORMATIONS in the nature of Quo Warranto are 
granted by the Court of King's Bench» for the purpofe of 
trying the rignts of perfons to any corporate or other franchife 
into which they have intrudedi for the purpofe of removing 
them. 

In treating of this proceeding, I (hall iirft confider what intru- 

,fion into corporate or other franchifes fliall be deemed a proper 

fubjefl for an information in the nature of quo warranto : ^dly. 

The proceedings to obtain it, and the rules laid down by the Court 

iQ granting it. 

I. WHAT INTRUSIONS INTO CORPORATE OFFICES ARE OBJECTS OP 

INFORMATIONS (^VO WARRANTO. 

I. Intrufions into corporations are, ift, Where the perfon was 
ineligible : adly, Where the eleftion of the perfon has been irre- 
gular, informal, or contrary to law : 3dly, When made under a 
bye-law : 4thly, Where the ele£kion has been held before a perfon 
without authority : 5thly, Where the oi&ce becomes void by any 
fubfequent matter. 

I ft. Of Elections void for Ineligibilitjr of the Perfon. 

1. As where the defendant had been ele£led a burgefs of PortJ^ 
mouth at five years old, though he was not fwom into the office till 
he was the age of twenty-one, yet was he deprived by information 
quo warranto, the Court being clearly of opinion, t]!>at an infant 
was ineligible to fuch a corporate franchife, 

2. By flat. 1 3 Car. 2. it is enafled, << That no perfon {hall be 
<< chofen to any corporate office who has not taken the facrament 
•* within a twelvemonth preceding the election ; and in default oi fo 
«< doing, the ele£kion fliall be void.'* 

This ftatute is not only addrefled to the eleded, and a prohi- 
bition upon them, but is a prohibition to the electors, if they have 
notice : The legiilature has commanded them not to choofe a non* 
conformift, becaufe he ought not to be trufted. Both by the 
ftatute therefore and authorities, the ele£tion is void : And the 
ftatute ^Geo.i. c.6. $3. applies only to perfons in aAual pofleffion, 
and was to quiet fuch pofleffion, if no legal remedy was porfued 
within a certain time. 
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So v^liere by the charter of the borough of Carmarthen j no Rex v. 0«brii. 
perfon could be elefted a burgefs except he had for tliree years l'i*vvil, 
before been feifed and poflefl'ed of an eftate of freehold for term ^ ^' ^^"^^ ^^^' 
i>f his life f or fome greater eitate in land of a, certain value, with 
an exception of fuch as fhould be feifed of fuch eflate of fuch 
yearly value^ which had come to him by defcent or marriage : 
It was adjudged, that where a party by marriage became entitled 
to an eftate of fufficient value for the life of his wife^ was not 
within the exception, and therefore not qualified. 

3. << Votes given for a candidate who is ineligible, are to be PerLd.£llea. 
<< confidered the fame as if the perfons had not voted at all, this is borough, 
** fupported by a variety of cafes. The Queen v. Bofcawen, and ^° * '*'^' 
«* other cafes cited in Cowp. $31^** 

Where therefote the defendant had been chofen to the office Rex v. Hawkinsi 
of one of the aldermen of Helflofif he not having taken the facra- *® Eaft,aii. 
ment within the year, and notice at the time of the ele£tion was 
given to that efie^, the oppofite candidate, who had the fmaller 
number of votes, was held to be duly ele6ied ; and though the 
defendant received the facrament within the year, and fo under 
ftat. 476^.3.^.2.^.35. was indemnified and re-capacitated as 
to all rights, yet that itatute having a provifo in it, that fuch taking 
of the facrament ihall not extend to reftore or entitle the perfou 
fo taking it to any office legally filled up and enjoyed by any other 
perfon, it was held, that the eleflion of the perfon fo chofen was 
valid, and the office legally filled up hjhtmj fo that the defendant 

was not entitled to it. 

« 

a. Of Eleftions void for Irregularity; 

I. " Where the mode of eleftion is direfled by the charter, that 
** muft be followed, or the eleftion fhall be void." 

It will therefore be neceflary to confidcr the feveral con- 
ftrudlions on different charters which have come before the 
Court. 

I. In this cafe by the charter, the election of the mayor was Rex n GrinMg 
ordered to be made by the mayor and the burgefles, or the ma-, 5 Burr. 2598. 
jority of them : it was adjudged on this. That in order to a ^•^ ^* ^^' 
good ele£tion there muft oe a majority in number of the. Corporation 4'^.Ref. 8to» 
oBually aJembleJ, by whom the ele&ion muft be made; and S.F. 
therefore where the corporation confifted of the mayor and eleven 
burgeflesy and four only met and ele£led the mayor, it was held 
that this ele£lion was void, fuch not being a majority of the 
fubfifting burgefTes* 

And To if the major part of the corporation was dead, it. lUx v. Reei^ft 
has been held, that the corporation would have been diifolved, Rex v. New. 
or at leaft that thofe who furvived could not have proceeded ^^jj^ ^^ 
to a new ele£lion. But where the words give the ele Aion dted ptr AAoa 
to a majority of the members for the time being, it will be dif<« Juft-Cowp.537. 
ferent. 

So where the mayor or other prefiding officer, who by the con-» Rex ▼. Builer, 
ftitution of (be borough forms an integral part of the elective 8£aft,389. 

Vol/ IL O aflembly^ 
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aflembly, is prefent at the commencement of an eledion, but de« 

parts before its conclufion, the ele&ion made after his departure 

is void. 

Kcx V. Smirt, 2. •* Where 'the charter of the borough of Maiden ordetei 

'4 Burn 1141. i€ the eleftion of an alderman to be by* the bailiffs and head bur* 

** /Tf^-^j ^'^ ''^^ wtf/or part of them ," there were two bailiff's ; 
both were prefent when the defendant was elefted, but one of 
them was afterwards oufted on an information quo 'warranto ; 
it was refolved) That by the words of the charter, the bailiffs 
were an integral part of the corporation, without whom no valid 
tiSt could be done, and that the prefence of h^b was neceflary ; 
that by the judgment of oufter againft one of them,- the direc- 
tions of the ilatute were not complied with, for the ele£lion 
was then before one only \ and fo there was judgment for the 
king. 
Sir Rdbert Salif- 3* The borough of Denbigh confifts of two bailiff^, two aider* 
bury Cotton men, and twenty-five capital burgefles, and the ele£bion of the 
V. Dairies, capital burceffes is ordered to be by the bailiffs, aldermen, and 

capital burgefies for the time being, or a majonty of them, 
ef which one bailiff and one aldermAn mufl be two ; it was ad- 
judged. That the ftatute only required the prefence of /me bai^ 
tiff and one alderman^ but gave them no negative voices, fo 
mat a perfcfn might be ele£tedj though they both voted agaiiill 
him. 
Foot ▼. Prowfe, 4. In the borough of Truro the mayor is ttf be chofen out of 
Mayor of Tnuro, the aldermen annuatim eligend,; the faft at the trial was, that the 
X tra. aj. aldermen prefent at the defendant's eleftion had been in feveral 
* years, and none of them had been re-ele&ed witliin a year ; it 
was held that annuatim eligend, was only dire£lory, and that an 
annual ele£tion of them was not neceffary to make an ele£lion in 
their prefence good : and Ch. Juft. King^ who delivered the opi- 
nion of the Court, compared it to the cafe of conftables and other 
annual officers, who are good officers after the year is out until 
others are elefted and fworn. 

6. How far the granting of a new charter {hall afie£^ the cor- 
porate proceedings, is proper here to be taken notice of. 
Jtet ▼ Pafmore, When an integral part of a corporation is gon^,. and the cor- 
3 T. Rep. 199. potation has no power to reftore it, or to do any corporate ad, 
fthe corporation is diflblved, and the crown may grant a new 
charter ; as m this cafe of the borough of Helfton^ of which cor- 
poration only one alderman and feven burgeffes remained \ and 
no mayor could be eleded, or any alderman chofen, nor could the 
burgefies either by ufage, prefcription, or charter hold any cor- 
porate aflembly j the Court were of opinion, Tliat the corporation 
was diffolved, and the new letters patent, grauting them a new 
charter, was valid. 
Cbtt^X^^ If a corporation refufe a new charter, it is void ; but if they 

accept and put it in execution^ it is good ; and whether a 
corporation have accepted , a new charter or not> is matter of 
cTic!ence,,not of lawj arid proof of staking under it is proof of 
acceptance. 
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By accepting a new charter, granting new rights, or giv- Vent. 355. 
ing a new name of incorporation, without a furrender of their 4 Ca 87. 
old charter, the corporation will not lofe any of their former 

Which furrender mult be enrolled. 4 Eaft, ^ty. 

By the charter of Hen, 4, Uorwich was made a county, and to Rex v.Lar. 
have two (heriffs to be chofen by the commonalty. Char. 2. ^*J?^» 
by charter confirmed their former charter, but granted further, * '* 
that one fherifF fliould be chofen by the mayor, fheriSs, and 
aldermen only. Per Holt Ch. Juft. The king cannot refume 
an intereft he has already granted, unlefs the grantees concur : 
the corporation might have ufed this as a new grant or con- 
firmation ; and having made the ele^ion in quedion accord* 
ing to it, it is evidence of their intention to accept it as a 
grant* • ' 

But where the conftitution of a corporation is fettled by a£k of ^^ ^ ^*^<|' 
parliament, it cannot be varied by the acceptance of any charter ' *^ * 
inconfiftent with it. 

In a quo warranto againft the defendant, as mayor of Bodmyn, Rex ▼. Philips, 
he claimed under a charter 5 Eliz. whereby a power was given to * ^^^ *^^ 
him to hold over the office of mayor till another was chofen ; but 
it appearing that by a fubfequent charter, ^^ £iiz. the mode of 
tle&on was altered, and all former modes of ele£lion aboliOied, 
though die words were, abolifhing the modes eligendiy twnunandii 
fsf appun&uandi the mayor \ this waft held to abolifli the right of 
holding over, though it faid nothing of abolifhing the mode Unendi 
the office. 

The proelsttnation made by James z. in the fourth year of hi$ Newlinsrj 
reign, fcrf reftoring fuch corporations to their ancient charters as ^""^gp ^Sg^ 
had fnrrendered them to Charles a. (but which furrenders were 
not inroUed), (hall operate as a grant of revival of fuch charters 
(if accepted), and reftore them. 

I fhall now proceed to other informalities, by which ele&ions 
may be avoided. 

2. •* Where the ele&ion has been by the body corporatCi 
'< hwt not corporately affembled hy previous fummenSf fuch elec- 
<< tion is void^ unlefs the whole ele£live body be prefent and 
f« confented.'' 

As where the whole common-council, (who were the ele£lors>) *r Charles 
except ofUf mqt at a poblic-houfe to drink, when they were tc- ^^^fy!^ "' 
€{iiaiiited tbat tV. hJA refigned, upon which it was propofed td 2 Ld. Riym. 
choofe the plaintiff, which was obje£led to by two or tnree \ how- ^i^^* » Stn 
ever, he was fwom in : This was holden not to be a good ele£kiDn *, *' ^ '-^ * 
on the grounds above* 

So where upon evidence it appeared that the corporation met 1 1^ Rtym. 
upon a parttealar day (purfuant to a byewlaw) for the ek&ion of a '^^ 
trntfOTy it was holden tlurt they could not proceed to the eieftion 
of ah aldermanySr fiM»tf 2^[^mf«0«^^ there bring no cuftom tpwar* 
fiant iti 

Aoail the flhembefs individually flioidd be fummoned to attend lUx v. OrioiM, 
lllkf deftiMi but if an^ of them are not within f1lnmlons^ as S^^^-^S^ 

O a not 
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not refident within the borough^ fuch perfon need not be fttm« 
moned. 

But where no fummons is required by the charter, and the 
whole body of the corporation have been fum moned for a parti* 
cular purpofe, {eic gr. the refignation of a corporator;) if all the 
perfons in whom the right of eleftion to the vacant place are pre- 
fent, they may immediately proceed to eled: another, though bo 
fummons has iiTued. 

3. ** So where there is any ufual mode of giving nUice of an 
'* election, that mode cannot be difpenfed with, nor can the 
'< ele£):ion be good without complying with it, unlefs all the per« 
<' fons who have a right are a£(ually fummoned and unanimoufly 
" agree." 

As where the ufual place of corporate eleAions was the Guild* 
hallf and the ufual notice was by* ringing a bell at eight, nine, 
and ten o'clock on the morning of the ele£tion ; the eledioa 
of the defendants was not at the Guildhall, but at an inns 
was upon a bye-day, and there was no notice by ringing tf tie 
bell g but all the eleBors entitled to notice had perfonal notice of diis 
meeting at the inn, and of the bufinefs to be there tranfaAed \ 
the Court concurred in the do^rine above delivered by Lord 
Mansfield. 

. 4. <^ Where a number are to be elefled, they Ihould be put 
<< up fingly, and the fenfe of the elefiors taken upon each." 

For where the mayor and four aldermen met to ele& feven 
burgefies, the mayor ^d one alderman gave in a lift of feven, 
and the three aldermen a lift of feven alfo ; but of thefe laft fome 
were ineligible ; and the eled):ion was declared to fall on the feven 
given in by the mayor, one of whom was the defendant : this 
election was adjuged to be void, firft, Becaufe the feveral per- 
fons had not been put up fingly \ adly. It being contended, that 
as part of the aldermen's lift nad been incapacitated, the three 
votes given to them muft be deemed as abfolutely thrown away ; 
and that as it was not in the power even of the majority prefent 
to prevent the ele£iion, that part of the mayor's lift muft be held 
to be elefled, and that the election muft be deemed to fall oa the 
defendant : but it w^s refolved, that die mayor's lift being entire, 
it was impoffible to fay that any individual of diem was de&ed t 
and fo the ele&ion was void as to all. 

<< It is faid in the laft cafe, that when a corporate afiembly 
<< is convened, it is not in the power of any part of the mem- 
(< bers to ftop the eleftion ; on which point ue following deci&m 
«* took place:" 

As where the queftion was, whether the defendant or one 
Seagrave was duly eleffced to the place of town-clerk of Naiting" 
ham : the cafe was, that all the electors, in nuibbor twenty^fire, 
were regularly fummoned, and twenty*ohe met ; the nuyor put 
up Seagrave^ and no other perfon was put up in nomination; 
nine of the twenty-one voted for Seagrave, but twelve did net veU 
at nil, and eleven of them prat^eda^mnft anytliSicn being them ieU^ 
the office being at that time, as uey alledgedj full of Fokct^ 

wwb 
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whofe right was then contefting in K. 3.^ and there was a writ- 
ten proteit to that efFe£):9 which was figned by ten of them, the 
eleventh declaring that he fufpended doing any thing ; the mayor 
declared Seagrove duly ele£ked, and fwore him in accordingly : 
the Court were of opinion, that after the corporation was duly 
fummoned, the ele£kion muft be proceeded on, and that the only 
way to prevent the ele£^i6n from falling on any particular perfon - 
^was hj vexing for anothn' ; that this had not been done here ; and 
that tne mere proteft was of no avail, and fo confirmed the elec* 
tion of Seagrave. 

.5. ** Where the ele£tion has been, in purfuance of ftat. 
*< 1 1 Geo. 2. the dire^ions of the ftatute jnuft be purfued, or 
** the perfon is removeable by quo warranto" 

For where.no election had been had of the bailiffs of Maiden lUx v.dMilct 
on the charter-day, and on the day following, by virtue of the ^^j ff*^ 
ftat 1 1 Geo. 2. divers of the then aldermen and head-burge&s, in ^ *«*^*'3«» 
whom the right of eleAion was, met for the purpofe of the 
eledion ; at which meeting the defendant Maiden (he being an 
alderman) didprejide; he was eleded, and at the meeting took 
the oaths (f office before Jonas MaMen, William Smart, and John 
Edwich, being three other fenior aldermen of the borough^ and was 
therefore admitted bailiff of the fame : this election was adjudged 
to be void, on the ground that << by the words of the ftatute, the 
perfon eledied is to' take the oaths before the officer who Jball pre^ 
Jlde at the ele^ion/' which not having here been complied with, 
the election was void. 

6. <* Where the right of election to any office is given by an WithneU t. 

** old deed to any number of perfons, ufage as to its conftruAion ^"[^"JJ'p ^ ^ 

*« and meaning is admiflible evidence ; and traditional evidence is ^aa.^ ' ' * 
•* admiffible evidence in proof of ufage." 

Tatnen quare, tsf vid. Rex. v. Miller, 6 Term Rep. 268. where Rex r. Miller, 

the Court were doubtful how far ufage might be pleaded to affift ^ '^' ^^ *^^' 
the Court in the conilrudion of a doubtful charter. 

7. Where the right of eleftion is in the inhabitants of any Rex v. Mitchell 
place or borough, a fubftitute in the militia having a dwelling- i«>E«fti5ii» 
houfe in fuch place or borough, in which his family refides, 

though he is doing duty with his regiment at another place, and 
only comes occafionally to his own hpufe, on furlough, is an in- 
habitant, and has as fuch a right to vote. 

8. *< Where the officer or corporator ele£bed is to be fwom 
<* in before any officer of the corporation, there muft be his 
<< aflent to the fwearing -, it is not fufficient that it was done in 
«♦ his prefence!' 

For where by the charter of New Roniney, the mayor is to be Rm ▼.Eilu, 
fwom in before his predeceffijr ; at the election there were two »8tr*.994. 
candidates, Ellis and Whitchurch : Ellis had the majority, not- 
MTithftanding which the mayor ordered Whitchurch to be fwom ; 
upon which the town-clerk read . the oath ; and both Ellis and 
Whitchurch put their hands on the book and kiifed it; it was 
ruled, that this was not a good fwearing by Ellis^ it being without 
the aflent of the mayor, 

O 3 And 
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Cafe of the And though an oiEicer has been legally eleBeiy yet if the /wearing 

Mayor of Pen- ifg ^^s nei been regular ^ he (hall be removed by quo warranto s icft 
r>n, I trt.5 1. ^^ fwearing in is as neceflary to a complete inveftment of has 
. office as the ele&ion. 

3« Of Ele&ions void for Illegality of the Bye-Law uader 
which the Eiedion hais beei made* 

If the defendant in an information quo warranto juftifies under 
a bye-bw, the validity of that bye»law decides the validity of the 
ele£kion \ it will b^ therefore to be inquired^ What bye-law6 are 
good ? 

1. << Where the corporation is by charter, they cannot make 
^ bye4aws to reftrain the number of thole by whom the ele^ion 
<< is to be made by charter.'* 

Rax ▼. Cutlmih, As where by the charter of Maidjhne^ the corporation was 
4Biirr. 1104. djreAed to confift of a mayor, thirteen jurats, and forty com^ 
mon-council, who {hould have a power of making bye-laws \ and 
it is directed by the charter, that the ele&ion of the common- 
council (hould be by the mayor, jurats, and commonalty $ a bye-law 
limiting the 6le£tion to be by the mayor^ jurats, and Jixiy tf the 
Jenior common freemen % was adjudged to be a bad bye-law } for there 
was no power to make a bye-law depriving a part of thofe entitled 
to vote under the charter in the elefiion of the common-counpl 
from exercifing that righu 
Rex V. Head & So where the power of making bye-laws was in the mayor 
Hdaon*™*" ^ *^ aldermen under the charter, which alfo fettled the power 
4 Burr. 25x5. of elefJting theburgefles to be in the mayor, aldermen, and com^ 

monalty ; 2i bye-law reftraining the deflion of the burgeflesl0 the 
mayor and aldermen only is bad, though declared to be made with 
the ajfent of the commonalty s for the bye-law could not take away 
the right of eleflion which was in the body at large under the 
. charter, and the afient of the commonalty is of no avail, as they 
had under the charter nothing to do with the making of bye-law< 
for the borough* 

2. ** And on the fame principle, a bye-law cannot narrow 
f< the number of perfons out of whom an ele£lion is to be made; 
<* as for example, by requiring a qualification not required by 
<» the charter.'^ 

Ets V.Spencer, As where r the ele&ion of the common-council was in the 

^ Burr. i8»7. mayor, jurats, and commonalty : a bye-law limiting it to the nuiyor, 

jurats, and to fuch of the common freemen wfjojhould have ferved fet 
one year the offices of churchwarden jor overfeer of the poor^ was lield 
to be bad, as not warranted hy the diarten 

JUi T. Coopers' So a bye- law made to reftrain the number of apprentices to be 

Comp.ofNew- taken by any of the members is void. 

Tyiie, 7T.Rcp543- VmIo Rexv.Tappeiideo,3Eift,i85. 

And as they cannot by a bye-law take away from the corpora(« 
tors any of their rights neither can they add to them. 

There* 
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Therefore, where the eleftion of a feniorbailifF was to be made Rex v.Gjnever, 
by a majority of a MeGt body, a bye-law giving a calling vote 6 r. Rep. 73a. 
to the prefiding officer, in cafe of equality of votfes, was held to 
be bad. 

3- V But where the.^w^r of making bye-laws is in the body at Pei LerdManf- 
** iarge^ they may delegate their rights to a feleft body, who fo ^^ 
** become the reprefentative of the whole community." ^ ""'^ ^** 

And where by charter or prefcription the imde of elecling officers Newling v. 
f / not regulated^ a power refides in the corporation to make bye- ''il**^» 
Jaws for their own regulation with refpeft to the ele£lions. ^ * *^ * '• 

*< And where a good bye-law is fo made and adopted, the 
'< ele(5lion mud be made in purfuance of it, or the election will 
'« be bad." 

As where by the charter of Macclesfield^ the mayor is to be Barber r. 
chofen out of the capital burgefles, by the capital burgeiTes, who S<^'<»f 
Are twenty-four in number \ it 'was found that the uijige had * "** ^*^* 
been for above fifty years preceding, for the common burgefles 
to put in nomination five of the capital burgeffes, out of which , 

the capital burgefles chofe the mayor, and that this ufage was by 
virtue of a bye-law, not now extant in writing : in this cafe the 
common burgefiTes put eight in nomination, out of which the 
mayor was ele^ied \ the Court agreed that the bye-law and ufage 
was good, but that the election was void, for it had neither pur* 
Aied the bye-law nor the dire£iions of the charter* 

4. *< Bye-laws made under the foregoing reftri£^ions, and 
^' whofe obje£l is to avoid confufion, and to provide for the bet- 
^* tcr government of the corporation, are good." 

For where on a mandamus to admit the plaintiff to the place Green v. Mayor 
of freeman of the fraternity of free-mafons of Durham^ the de- of^u»"^«™t 
fendant returned. That by a bye-law made by the corporation it 
had been ordered, that every perfon to be admitted to the freedom 
of the city fliould be called at three feveral meetings of the 
mayor, aldermen, and wardens of the feveral companies, which 
meetings were held on ilated days, and be there approved 
of ; and that the plaintifl^ was not fo called and approved of, and 
therefore could not be admitted \ this bye^Iaw was adjudged to 
be good. 

. So where a bye-law was made by the corporation of furgeons, ?** ^'- Corport- 
That no one fliould be admitted to the freedom of their corpora- su^eL^*^^'' 
tion unlefs he undcrfliood Latin, it was adjudged to be good. 2 Burr. 892. 

5. Corporations created by letters patent cannot mak^ a bye- Kirkv.N<weD| 
law creating a forfeiture, even though they have a power of mak- * T.Rep* u%» 
ing bye-laws. 

Nor can a corporation created by aft of parliament unlefs fuch ibid, 
a power be given exprefsly. 

6* A power granted to a company exercifing particular Butchers Coim. 
trade, to make bye-laws for the government of perfons exer-p. f*yrv.Movef 
cifing that trade in a particular place, entitles them to make bye- ^ " ^•^•^T* 
Jaws binding on all perfons following the trade in that place^ 
Sbou|;h not n^embers of the company. 

4 !• Of/ 
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4. Of Eledions void, as being made before improper 

Officers* 

1. By the charter the eledrion was to be held before the two 
bailifFs; both in fad prefided at the eledion; but judgment of 
oufter was afterwards had againft one of them ; this, it was held, 
deftroyed the eleAion. 

2. But if an information quo warranto is brought againft a 
corporator, with a view of disfranchising thofe whofe title depends 
upon his, he {hall not be allowed by coUufion with the profecutor 
to let judgment go againft him by default^ for if the other cor- 
porators, whofe right depends on his, apply to be admitted to de- 
fend, the Court will permit them on indemnifying him. 

3. In an information quo warranto^ impeaching a title on the 
ground of judgment of oufter againft the returning officer ; the 
judgment is admiffible, but not concluiive evidence ' againft the 
corporator. 

It is now held to be concluGve, if the party under whom the 
corporator derives title has judgment of oufter againft him. 

5. Of Eledlions void, by Matter fubfequent. 

1 . ** If a perfon is in pofleffion of a corporate office, and is 
«* elefted to another, the duties of which are incompatible 
" with thofe of the former, the appointment to the latter 
«< office is equivalent to an amotion j and if the party continues 
" to excrcife it, he may be removed by an information quo 
" Hvarranto.** 

For where an information was moved for againft the defen- 
dant, to (hew caufe why he claimed to be an alderman of Bed- 
/ordi he having been ele£ted to the office of town-^terk ; it ap- 
peared that the town^clerVs accounts are allowed by the aldermen^ 
and that he was a mwiflerial officer attending on the corporate courts 
and meetings^ under the controul and dircBion of the aldermen ; the 
Court held, that this made the offices incompatible, and granted the 
information. 

So where the defendant was a jurat of Hafl'tngs^ and he was 
eleded to the place of town-clerk, and it appeared that the office 
of the jurat was judicial, and that of the town-clerk minifterial 
in the fame court, they were adjudged to be incompatible. 

But in this cafe it was decided. That the defendant who was 
fteward of Weft Looe (an higher office as was alleged) being 
elefted a capital burgefs, did not avoid either office \ for they 
were compatible. 

2. " Where the admiffion of corporators is by the ftamp- 
*< ads ordered to be On ftamps, there muft be an admiffion fbr 
•* each regularly ftamped," 

For where the defendant's admiffion appeared to be, together 

with five others, written on one flainped admiffion^ hut five otkr 

blank flamped fbeets of admiffion ii^ere annexed to it, the admiffi^^^ 

wai adjudged to be void, 

2. OF 



QUO WARRANTO, aoi 

2. OF THE PROCEEDINGS BEFORE THE COURT 
OF K. B. IN GRANTING INFORMATIONS QUO 
WARRANTO? 

Under this head I ihall confider, iftj The mode of applica« 
ton to the Court: 2dly> The rules laid doWn \>j the Court 
granting informations of this nature : 3dly» The proceedings on 
the part of the defendant^ and on the part of the crown : 4thl]ff 
Of the cofts. 

I • Of. the Mode of Application to the Court of King's 

Bench. 

<< I. It is enafted by ftat. 9 j^m/y. /^*ao. *< That where any 
<* perfon (hall ufurp any corporate franchife or office, it (hall l>e 
<< lawful for the proper officer, with leave of the Court, to ex« 
^ hibit an information qu9 warranto againft him, at the rdation Rex r. Collins* 
«* of any perfon deGring it who (hall be named therein, and ^*«^ ^ •'- 
*< on this the Court (hall proceed ; and if the rights of many ' ^'^'MTa* 
<< may be determined, the Court may give leave to confolidate 
« Aem.'* 

2* <* And if the perfons againft whom the informations have 
*< been filed are found guilty of fuch ufurpation, the Court (hall 
" give judgment of oufter- againft them, and fine them, and 
^ alfo give cofts to the relator : but if the defendant has judg- 
«• ment he Ihall have cofts/* 

But no information quo warranto can be granted againft any RexT.Carmir- 
corporation^ as a body, for any ufurpation on the Crown, except ^*°> 
in the name of the AttomeyrGencral* »Biurr.869. 

The pra£lice therefore under this ftatute, is to move for a rule Hiwk.P.G.xa6. 
to (hew caulji why an information in the nature of quo warranto 
fhouid not bAranted, &c. grounded on an affidavit^ ftating the 
ufurpation ; which rule muft be ferved on the party, and on the' 
return of it, the Court exercife their difcretion. 

And the requifitions of the fiatutes are fo pofitive, that the Rexv.Browa, 
Court cannot difpcnfe with them, though. the application is by a ^*^ ^rP'J' 
ftrangef to the corporation. J^ ^ ^' ^^ 

2. Of the Rules laid down by the Court of K. B. in 
granting Informations Quo Warranto. 

I. '< The Court will not grant an ^ information quo warranto 
againft a perfon exercifing a corporate iPranchife, to which he ^as 
been legally ele£ted, though he has committed an ofience which 
«< might amount to a forfeiture, until he has been removed by the 
^ corporation.*^ 

For where the defendant was an alderman of Bedford, but Rexv.Hearen, 
had thirteen years before removed from the borough, and i<ot »T.R«p#77a» 
refided in it afterwards, and it was fwom to be the ufage of the 
borough) that every alderman removmg from it, and not refiding 

therein, ^ 
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iTierein^ forfeited his office ; the Court refufed the applicadon 

for an information quo warranto againft him, the corporation nd 

having removed bim. 

Rex T. Staeey, 2. <* It is made a qwere in this cafe, whfther in any cafe a 

il.&tp.x. J, derivative title can be impeached where the perfon from ^om 

<< it is derived died in poAeffion of his office undifturbed : But 

^ it is decided, That fuch title ihall not be impeached by thofe 

*< who have acquiefced and a^ed under it : And Juftice Black- 

** Jtone was of opinion, that a derivative title could not be fo ini- 

^ peachedi in any cafe where the party was dead under whom 

** the defendant claimed." 

Rey V. '^ >eanng, por where the defendant derived his title under the Duke of 

ihX^ i7^r" -B(3//i7;/, as mayor of JFinchefer^ it was contended tliat the duke 

)uot.AT.Rep.4. was not legally mayor, he not bein^an inhabitant at the time 

he was chofen, and fo was not eligible \ die duke was dead, and 
Juftioe Blackflcne would not fufFer them to go into evidence, 
whether he had been legally chofen or not, but whether he had 
been defoEto^ mayor \ which it appeared be Iiad by the corpora- 
tion^books. 
Rex V.Bond, j. Where the party relator ftands in the fame circvm« 

aT.Rep 767. l^gnces with the defendant, againft whom he applies for a qm 

ivarranto^ or where granting the information may disfranchife fo 

many as may endanger the difiblution of the corporation, the 

Court will exercife their difcretion, and refufe the information. 

Rexv.Mort- 3. In a rule for an information againft the defendant, the ob< 

*^»j. jedion to his eleflion was, that his ele£lion was on the fame 

^ * *^'^ day he was propofed, whereas it fhould be on the following, 

under a bye -law made in 1766 \ in anfwer to this it was (hewn, 
that the relator nvat party to an agreement by the corporation not to 
enforce this bye-law^ and that if any one's title was impeached, who 
bad been eleAed under it, that it fhould be defended at the public 
expence ^ the Court reje£ted the application on thofe grounds. 
Vtrlxsrd Manf- 5. The titles of perwns who are dcfacb> members of a corpo* 
•fi«W,Cowp.5o;. ration, admitted, fwom, isfc, in the adlual enjoyment of their 

offices, cannot be impeached upon the trial of a perfon eledied kf 
them^ 

« But where there is no other mode by which the title of the 

<< ele&ors can be queftioned in the firft inftance, the rule does 

« not apply *, and the Court will grant an information againft the 

«« elcaed.*' 

Res ▼.Mem, As wa$ this cafe, which was rule for an information quo nvar- 

3 T. Rep. 5 95. ranto to ftiew caufe by what title the defendant claimed to be 

portreeve of the borough of Foiwy^ and fetting out the right of 

election to be in the Princ/9 tenants duly admitted, and ftating 

that twenty«two out of the fifty perfons fworn of the homage, who 

iadprefented the defendant for portreeve, had been improperly admitted ^ 

though this was impeaching their titles through tlia^ of the de^ 

fendant, the Court granted the information* 

Reic v.Stacey, 6. The Court wiU not grant an information quo itmrranU on 

xT.Rep. i.^ ^Y^Q application of a perfoa who wa^ prefeat at and concurred in 

moni? ^"^ the defendant's elef^ion \ but if qiany joia \fk the application| 

4T.Rep.a»^ IZ mi 
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and one «f them has not concurred m the ele&ionj |f he vnXL 
avow himfelf the relatoti the Court will grant the information* 

JEfut this is not the cafe where the difability avoidiQ^ the elec^ Resv.Simtfa, 
tion is a latera me; for where the application was pn the ground l^*^h51h 
that the defendant had not taken thejacranunt 'within a y^ar befoitf 
bis eUBion^ as required by ftat. 13 Car. 2. ftat. a* ^..i. and it W9# 
oppofedy on the ground that the perfon applying had concurred 
in the defendant's ele£lion \ the Court held, tha( (that objefiion 
held only where the relator concurred in the ele^hn^ knowing of the 
defeB; but that this was latent, an omiiTion of an a£l: required to 
be done by every perfon elected to ^n office, ai>d not known at the 
time of the ele£lion, 

7. On an information quo warranto againft the defendants, to Rexv.Htrveyj 
fhew by what authority they a£ted as burgeifes, having never been ' ^^"' 547- 
admitted ; the only aBion ^lleged^tvas voting at the eleBionfor menv- 

bers of parliament : the Court would not grant the rule, faying, 
that as they claimed a right to vote, that was only properly in- 
quirable before the Houfe of Commons^ 

But in this cafe it is faid, that it had been often ruled, that an Caft of Ae a>, 
information quo warranto would lie againft a perfon claimhig tp JSm^Hfl-a^.j 
have a right to vote by virtue of a burgage tenure. ^^^iK^s^% 

8. On an application for an information qw^ warranto againft RexT.wmi^ix^ 
the defendant, for not having- taken the qaths of fupremacy and * *^"' ^^7« 
allegiance, and made on the application of the town-clerk, who 

fwore he had not adminiftered them, though he made an entry 
ftating that he had \ the Court refufed the application, as it would 
be a dangerous confequence to allow a town-clerk to difcjualify 
members on his own bath, contrary to the record. 

So where the application was, ftating that the relator believed r«x v. Ke^Aioif 
that the defendant was not duly fworn, and the affidavits on the jT.iirp, juv 
other fide did not fwear that he had been dulv fworn in, but only 
ftated, that he appeared from the books to have been duly fworn in ^ the 
Court refufed the application. 

p. It was formerly fettled as a rule by the Court of Kittys WiocbelTec't 
Bench^ never to allow an information qito warranto to go againft a Vf^* *" ^"'r. 

{ perfon who had been twenty' years in pofleffion of his corporate Re?J!^3^io 
ranchife; but the Court had eftablifhed it as a rule, that no 4T.IUp.a8ar 
information JIM warranto ftiould go where the party had b^en fix 
years in pofleffion ; and that is now confirmed by ftatute. 

It is enadled by ftat. 33 Geo.'x. c.58. ** i. That to any infor- 
<< mation m$o warranto^ the de^ndant niay plead that he has held 
<< the office or franchife for fix years preceding the information, 
^ and fuch fiiall be a complete bar. a. A title derived under 
*< any ele£lion (hall not be impeached by reafon of any defe£^ 
<< the title of the perfon or perfons ele£ling, if fuch perfon or 
<< perfons were in pofifeffion defaQo of his or their franchife or 
<< office fix years before the fUing of the information* 3. The 
«< officer having the cuftody of the corporation-books, muft per* 
^ mit the lnfpe£Uon of them at all times." 

10. As to me affidavits upon which the Cpurt f(re to decide, it 
bas been decided^ 

That 
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Rexv.Mein, That if the relatOT^s affidavit is iefeStire in ftating a malenal 

3 T. Rep. 490- foft^ but that faft is afterwards ftated in the defendant's afida- 

▼it ; the Court may ufe the latter affidavit in fupport of the pro- 
fecutor's application, as where the relator's affidavit omitted 
to ftate the mode of ele Aion, but which was done by the de- 
fendant* 

3. Of the Proceedbgs on the Part of the Defendant, 

and on the Part of the Crown. 

Hiwk.P.Cx6a. !• On the return of the rule, the defendant may (hew caufe 

why the information fliould not go againft him ; and thefe are 

. good caufes: — That the right has been already determined by 

mandamus ; that it has been acquiefced in for many years ; that 

the defendant's right depends upon thofe who votal for him» 

which- are then undetermined ; that the franchife Is of a private 

Itezr.WhitweU, nature ; or he may difclaim that he ever aded under his ele£lion, 

J T. Rc^85. . for there muft be a ufer as well as claim, in order to fubje£l the 

M^lfo^ ^' P^'^y ^^ ^^ information quo warranto; for the judgment is, that 

BuIlerN.P.axx. he be fined pro ufu tsf^ufurpatione. 

Rex v.Leigbt 7.. In civU aAions the plaintiff can only recover by the ftrength 

4Biirr»az43> of his own title, but the defendant in quo warranto informations 

is bound to (hew a good title in himfelf againft the crown, or 
judgment iirill go againft him; therefore where the defendant 
claimed, by two titles, prefcription and charter, but relied on 
the firft, which was found againft him, though it was contended 
for him, that he might have a good title under the fecond, yet the 
Rex ▼. Latham Court gave judgment of oufter againft him ; for the Crown may 

*B xa8( **^^ ^^"^ ^^ ^"7 matter that may (hew the defendant to have 
^ * ufurped the francnife; and if one material ijfue he found for the Crofvn, 

it (hall have judgment. 

<< And where the defendant relies on the title in a particular 

•' form, he muft prove it as laid." 
Rtx T. Mein, For where the defendant made title to his admiffion of freeman 

4 T» Rep. 481. q{ Foweyy on the prefentation of twenty^three homagers, free 

tenants of the borough and manor, and on iflue taken on that, it 
was found that but two of them were of that defcription^ the iflue was 
held to be found for the Crown, the plea being falfified. 
Rext.Blagdeo, 5. The defendant's plea (hould fet out his title at length, and 
QilkIUp.X45. conclude with a general traverfe ofahfq, hoc. quodprad. £5V. ujur-^ 
pavit, ice. and the crown (hould not take iflue upon the general 
traverfe, but reply to the fpecial matter; for fo the defendant 
knows how to apply his defence. 

4. Of Colb. 

<< The ftatute 9 jinn, {ante) is confined to cafes of ufurpations 
<• of corporate omces or franchifes, and tlierefore where the ii^ 
^< ^*^'™^^^o>^ is ^^ common law, there can only be judgment of 
** oufter ; but the Court cannot give cofts." 

• There- 
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Therefore where the information againft the defendant was Rexv.WiiUami, 
^^ for holding a Court ivithin the borough of Denbigh f wliich (hould i Burr. 40a; 
«', only be held by the bailiffs^ of which he was not one," and 
there was judgment againi); hxm ; the Court held, that the 
relator could not have his cofts> for this was not an ufurpation 
within the ftatute of Ann. 
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PART THE THIRD, 



Of Evidence* 

IN treating of the Law of Evidence) I ihall firft confider die 
nature of evidence in general : Secondly, The rules adopted 
' by the Court in receiving it. 

u OF THE NATURE OF EVIDENCE IN GENERAL. 

Evidence is twofold : iftj Evidence viva voce^ given by a wit« 
Itefsin court, or unwritten evidence: ady Written evidence; as 
deedsy inftruments in writing, isfc, 

I. OF VIVA VOCE EVIDENCE. 

Under this head I (hall confider, i. Who may be witnefles: 
2* How viva voce evidence is to be given. 

f • WHO MAT BE WITNESSES. 

Every perfon is by law entitled to be a witnefs, unlefs excep- 
tionable for the following incapacities : i. On account of interell : 
€a Litt. 6. 2. On account of ftanding in fome relation to the parties in the 
* ^ caufe : 3. On account of crimes which deftroy his credit : 4. On 

account of want of difcretion. 

I* Of Witnefles excluded on account of Intereft. 

I. The ftricl notion of objeftion to a witnefs, on the ground 

of intereft, is upon the voire dire, whether he be to gain or lofe 

by the event of the caufe ; for a dire£l; intereft in the event is a 

decifive objection to his competence. 

Rex v.TUIyy As in the cafe of an iim>rmer on a penal ftatute^ in .which 

I Sua. 3x6. ^ cafe the fame perfon cannot be informer and witnefs, becaufe he 

is entitled to a part of the penalty, and fo is interefted in the 
event. 

<< And that (hall be deemed equally an intereft which ex* 
^ empts the witnefs from a charge or lofs Which he may incur 
« on the event of the fUit, as much as the profpeft of pofitife 
#« advantage." 

Here* 
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Therefore a prochein amij hj whom an infant fues, cannot be i, Hopkins v. Nei^ 
tiritnefs in the caufe, for he is liable to the cofts ; and according! jf aStra, ioa6. 
in this cafe he was rejefted by Lord Hardnvicke. 

So in the cafe of bail, they cannot be witnefles for their prin- Per Buller, luft. 
cipal, becaufe they are diredWy and immediately interefted ; fot xT.Rej>. 1^4. 
if a verdifl; be againft the principal, they become immediately 
liable. 

2. ** But the intereft to render a witnefs -incompetent, muft 
•* be a certain benefit or advantage arifing to him from the event 
«< of the caufe, or a certain charge or lofs to which he may be 
« liable/' 

Therefore it was decided by Lord Cowper^ that a granted^ Co& v. Tnce^, 
when he appeared to be a bare truftee, was a good witnefs to ^'•W»«.«i7. 
prove the execution of the deed to himfelf ; for a naked irttfl tE^y.xwjwlL 
ihall not exclude a man from being a witnefs; and though in Pafch. 130.1. 
fuch cafes it is ufual to get a releafe from the truftee, yet it KB. at bar. 
is not neceflary; for in fa£l fuch perfon has no intereft to ^""•"•^•**4» 
releafe. 

** So that a* future or contingent interefty or a foture and contin- 
«* gent lofs, which he may derive or fuffer from the event of the 
•• caufe, fliall not render a witnefs incompetent.** 

Therefore it was adjudged in this cafs, that an heir-apparent riiight Smith v. Black- 
be a witnefs to prove the title of lands, but that a remainder-man ham.Salk.aSi. 
could not ; for this laft had a vefted intereft, but the heirfhip was 
a mere contingency. 

So where in an aftion againft a defendant adminiftratrix^ the co^ C^ter r. Vtexct^ 
Migor in tie bond to the ordinary was called as a witnefs for ker J * 'A'* ^P* **3* 
he was objeded to, on the ground that he might be liable himfetf 
on his bond to the ordinary ; but the objeftion was over-ruled ; 
for the bare poffibility that he might be liable to qn aBiofi on a certain 
event, was no objedion to his competency. 

So where to prove the fanity of the teftator the executor was Goodiirie,Ldft» 
called as a witnefs, and objected to, on the ground that he ofFowiei,v» 
was interefted in fupporting the will ; as in cafe it was fet afide ^«^*^rd, 
be would be liable at executor de fon tort ; this was held to be ^"^ ' ^'^ * 
no objeftion to an executor, who took no other beneficial in* 
tereft : tamen quarcy If the intereft of the executor in the refii 
duum undifpofed of the teftator's perfonal eftate is not a fuffi* 
cient objc£lion, until difproved by evidence, or that he renounces? 
Vid.pofl. 

For on an indiflment for forging a Teaman's will, z perfon named Rhori^s's ca<*, 
4xecutor in afubfequent ivill was held an inadmiffible witnefsto pi^ov^ Lkicfi^ Cr. Cif 
diat the name of the teftator fubfcribed to the firft will was a foi^ *i' 
gery ; for that went to eftablilh the fecond will, in which he wa^ 
named executor. 

«« And on tlie fame footing, Ivliere the intereft is ve/j remote, H 
Aiall not difqualify the witnefs." 

For whefe in trdref fbr three South Sea bonds, the cafe wasj'fhaf -Bal! r. Boftock, 
J9^/ deliVefed (hem to Iseehmere,,^ broker, to fell ; he loft flieiti j x Stra.57^. 
but having given notice at the South Sea^hct^e, they S¥ere flfeppedf 
bj the clerk^ on being brought there by Bofiock the defendant to ^e^ 

ceive 
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ceivfe the intereft : So/loel brought trover for them agalnft th^ " 
clerk, and Lechtnere was called as a witnefs to prove the property ) 
but it appearing that he had given a bond to indemnify the company^ 
he was rejeded by C. J. King on the ground of intereft, as 
tetMg liable to the co/ls : Boftock recovered in that af^ioo, and 
then Ball brought an action againft him ; and Lecbmirc being 
called as a witnefs, was obje£led to, becaufe that if Ball fhould 
recover againft BoRock^ thai would be fet in equity againft the for- 
mer recovery by B^ock againft the clerk of the South Sea-heufet 
but the Chief Juftice faid, that nvas too remote to exclude him from 
being a witnefs, and went only to his credit ; fo his teftimony was 
sulmitted. 
6weD Ka»- So where on ^fcire facias to avoid a patent, an exception was 

"'MttL*^*' taken to a witnefs, becaufe he was deputy to the perfons who 

would avoid it ; the exception was difallowed, becaufe the fuit here 
was between the king and the patentee. 

3. << Though the witnefs may not have any intereft in the cau(e 
*' wherein he is called as a witnefs, yet if in its event he may be 
^ ultimately benefitted, he ihall be inadmiflible.^ 

As ex gr. if both party and witnefs claim any matter ander 
the fame title or in the fame right ; or if the determination of 
the caufe depending, may pemaps prevent a fuit againft the 
^ witnefs. 

fiaft Indii Com- As in a&ions upon policies of infurance, it has been faid^ 
naoy V. Ooaing, ^^A One underwriter cannot be a witnefs for another whofe 
ir.R^aoir* name is on the policy. This is fo laid down in the i T. if., 

but 4nd. S. C 4 Burr» 2245., where it is faid that it was decided. 

That the objection went only to the credit, not to the compe* 

tency of die witnefs. Vide Bent v. Baker, 3 T. Rep* 27. i^ 

poj. 714. , . , 

French T. Black- So where the two defendants were part-owners of a fiiip, of 

faoufe; which the plaintiff was huftiand,. and appointed to that office by 

^anllT^^* a deed executed by all the owners, by which deed they empowered 

him to expend money generally for the ufe of the (hip ; he infured 
for all the owners, and brought feparate a&ions againft two of 
.them : they were each of them charged for the amount of the 
whole fum. On the trial of the firft adiion, the defendant in the 
other a£tion was called as a witnefs ; Lord Mansfield vejeGtQd him 
a6 incompetent ; and on a motion for a new trial, the Court con- 
curred with him. 
Qvpontioo of So where the a£lion was againft the defendant for following a 
Car»emers,&c^ trade againft the cuftom of the town of Shrew/bun^, without being 
^^"JJ]^7 free of one of the companies, the plaintift in this aAion j a wit- 
9^V'ZS9' nefs was called to prove that he had worked in Shrew/bury without 

being fo admitted a member of any of the companies^ and fo 
to difprove the exiftence of the cuftom : he was held to be an 
inadmiffible witnefs; for though not immediately interefted 
in the event of the fuit, yet by the company's failmg in eftab- 
lifliing the cuftom, he and others who had been guilty of a 
. breach of it> would be difcharged from actions to which they were 
liable. 

i& Or 
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On this principle, the tenant in pofieflion is not admifliUe, as a 
Witnefs for his landlord in ejectment. {Ante, ch. oi EjeBment) 

So where the queftion is refpefling the rights of lords of xStw.6^^- 
culiomary manors, the lords of other cuftomary manors ar» in- 
^idmiflible witnefles, becaufe the oueftion concerns a general right. 

The cafe oi commoners coiftes within the rule now mentioned; Per Buller, Juft, 
as to whom it is laid down generally, that one commoner cannot xT.Rep.30i* 
be a witnefs for another ; but the adraiffibility of their tellimony 
feems better founded on this rule : If the iflue be on the right 
of common, which depends on a cuilom , pervading the whole 
manor, the evidence of the commoner is not admifTible, becaufe, 
as it depends on a cuftom, the record in that adtion would be 
evidence in a fubfequent one brought by that witnefs to try the 
fame right: but the reafon does not .hold, where the common is 
claimed by prefcription in right of a particular eftate \ becaufe 
it does not follow, that ii A, has a prefcriptive right of common 
belonging to his eftate, that B, who has another eftate in thf fume 
manor, muft have the fame right ; neither would the judgment 
for A. be evidence for B. ^ • 

But it is no good exception to a witnefs, that he has common BuH K.P. 285, 
purcauje de vicinage of the lands in queftion ; for that is no inter v^it 
but an excufe of a trefpafs. 

*' The C2i[e of pari/lfioners, in parochial queftions, may be con- Rex ▼. Kirdford, 
« fidered as an exception to this rule." aE-ft.559- ' 

As to the admiffibility of a per/on liable to be rated, but not aSually Rfx v Pwffer, 
rated, as a witnefs, in a queftion on an appeal refpe£ling a poor*s * ^•»'*P'*7» 
rate % it was held in this cafe, that fuch perfon is a good witnefs, 
though he may be ultimately benefitted by extending the rate to 
others. Perhaps it is on the ground that it is uncertain whether 
he will receive the benefit or not, as per Lord Kenpn m this cafe : 
The poor's rates are made for a (hort fpace of time only ; and 
perfons who_are liable to be rated one month, may not be fo the 
next. 

The firft cafe in which the queftion occurred, was before Baron Per BnDer, loft* 
Burland^l Sali/bury, in which in an aftion on a penal ftatute, 4T.Rci.ao. 
which gave part of the penalty to the poo^ of the parifli ; a ' 
perfon was called as a witnefs, who was liable to be rated to the 
|KX)r, but was not rated ; he was objefted to, but the Judge overi* 
ruled the 9bje£lion, holding liability to be rated to be no obje^ion. 

But upon a queftion of fettlement between two parifties, a parifli- I^«Jc ^- K»lc%, 
ioner who had property in the parifti, but had it rated in his fon's »o**"»*9*» 
liame for the purpofe of making him a witnefs, was held to be in- 
competent. 

That (hould appear to be on the ground of fraud, as otherwife L^n.'rr* 
he would be a good witnefs. Rep. 467. ' 

So in an a£lion oh a bond entered into by the defendant as &-' chiv«rsv. 
curity for a perfon on his bemg appointed coUeftor of watch rate, . j^!!*?^' j* « ^ V 
(jfr. / the veftry clerk was called as a witnefs : on his being alked ^^^' 
if he was not liable to be rated, he anfwered, that he fuppofed he 
was ; but that it had never been uftial to rate the veftry clerk 5 and 
Us evidence being obje£ted to on thit^ Lord Ken\on held. That 
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the rule hid down m iZ/j? v. Pro^t equally applied te a <a^ of 
this aature $ and he was admitted. ' 

So on a quefUon of boundary between two pari/heSf a parifliioiier 
not rated^ was held to be a good witnefs. — Jiliter if rated. 

4. ^' It has been held that if a witnefs thinh bimfelf itfterefied^ 
** that is, that a benefit will arifc to him from his teftimony, 
<< though in ftri^lnefs of law he has no right to fuch benefit^ be 
<' ihould not be admitted as a witnefsj' 

As where A. having money of the plaintiff's in his hands, loft 
it at play; the plaintiff brought his a£lic»i on the flat. ^Ann. 
againfl the winner, and produced A. as a witnefs : upon a vairt 
dirt he confefTed, tliat if the plaintiff recovered, he wa» not to be 
ap^fwerable ; but if he failed, that the money was to be dedu£kecl 
out of his fortune in the plaintiff's hands. Per Pratt C. J.— 
Though the recovery in tins action will not fink the demand againft 
A. for the money he has embezzled, yet as in his apprehenfion the 
plaintiff will not trouble him for it in cafe he recovers, it is a bias on 
him ; and if he thinks himfelf interefted he ought not to be fwora. . 
In the fame cafe Serjeant Darnall mentioned the cafe of a Mr. 
Chapman of Bucks^ who owning himfelf to be under an honorary, 
though not a binding obligation to pay the cods of the adion in 
which he was produced as a witnefs \ Parker C. J. on fokmn de- 
bate rejected him. 

Thefe cafes have however been overruled, and an honorary obli* 
gation was in ^s cafe held to be no obje£lion to the competency 
of a witnefs. 

c. <' The intereft which amounts to a difqualification muft, \t 
<^ feems, mean the obtaining of fume profit bettering the witnefs's 
*» condition or eftate \ not the intereji arijing from eftabiybing an 
*f higher aharaEiery or exculpating himfelf from a charge oftmfconiuQ 
<« or negleEt!^ 

Therefore where in an a£lion on a policy of infurance, with 
warranty to depart with convoy, in which the plaintiff was non- 
fuited, the fhip having negle£led to obey the fignals made for 
joining the convoy, in confequence of which flie Bad been cul- 
tured \ fome imputation was attenfipted to be thrown on the 
captain of the convoy : he was called then as a witnefs and oh* 
jected to, on the ground that he was interefted to fupport hi&own 
condu£^ ; but Lord Manjf eld over-ruled the objection, faying that 
he had often done fo before. 

6. ** It has been faid, that no perfon who has Cgned a paper or 
<< deed fhall be permitted to give, a teflimony to invalidate it ; for 
«* every man who is party to any inftrument gives a credit to it» 
<< and Dy fuch means he might difcharge himfelf. And this is 
•* the cafe, though he has no immediate intereji in the event of t^fft' 
«' fuit in which he is called." 

Therefore where in debt on ^bond the defendant pleaded ufury^ 
h was proved, that the bond^Tiad been given in confideration of 
the delivering up two promiflory notes, which had been indorfed 
to Sutton the bankrupt, and on^ of the indorfers on which was m 
perfon of the name of Davenport Sedleii to prove that- the eon- 
lidcration of the notes v^'as ulurioysj the defendant called. X)afyi»- 
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ptfri Sfdiey; but He was rejeded as an incompetent witnefe, on. 
the gtound Adt he came to impeach an inftrument on which his 
nakie appeared ; though it was admitted^ that in point of intereft 
he had none, or that it was rather againfl his intereft ; as if the 
bond was eftablifiiedj the notes upon which his name appeared 
were, at an end. 

The dbdrine laid down in. this cafe feems rather invalidated 
hj a dechion of Lord Kenyofi's in Rich v. Toppirigy Efpin, Caf. 
N. P. 176., which was an a£iion on a bill of exchange, the de» 
fencfe' to which w.as, that the confideration of the bill was an 
ufurious tranfa&ion, to prove which the drawer, who was alfo 
the indorfer, was called as a witnefs, and objefted to on the au- 
thbrity of that cafe j but Lord Kenyon over-ruled the objeftion r 
his Lordftiip faid, That the verdift in this caufe could never be 
given in evidence in any adion afterwards, to be brought againft 
the witnefs as drawer of the bill, fo that he was completely uniiv- 
terefted in the event of the aftion ; and on his receiving a releafe 
from the acceptor, his Lordihip admitted him. 

But in a fimilar cafe in the Common Pleas, Bullery S. faid, H«t w. M^Ia^ 
That the rule in the cafe of Walton v. Shelley had been laid down eJj^ Ci&N.F 
by Lord Mansfield^ an^ decided by the Court, and that he would 198. 
adhere to it-; and accordingly rejedied a witnefs under fimilar' 
circumftances. 

But the point is now completely fettled, that a party to a bill or JorcWneyXafc. , 
note may be called to invalidate it, and prove it void on its creation, ^^ *' ^ ' 

** But where a perfon isnininterefted in the immediate queftion 
« between the parties then litigating; as for example, if he is at 
<< all events liable himfelf, he may be called to impeach that in- 
<« ftrument upon which his name appears." 

Therefore where the plaintiff declared as indorfee of a pro- J:**' ^' ^^ 
miffory note drawn by Fofter Charlton^ payable to the defendant,^ j^i^chfi;;^. 
dated the X3th of June 1775; the defendant infifted, that the*MSS. 
date of the note had been altered from the 3d to the 13th ; and' 
CO prove it, called Fofler Charlton : Lord Mansfield admitted him, 
as at all events he was liable to pay the note. 

« But though the law is laid down generally by Lord MansfieU ViA Bowmin r, 
** (fi^^^)i That no perlbn (hall be admitted to give a teftimony ^'™'*" "^ 
•< to invalidate; any inftrument which he has figned \ yet in the* 
<< fame cafe Juftice ^i/Z/^r confines it only to negotiable inftrumentss 
<^ aiid this diftin£lion is recognized by Lord Kenyon^ 3 Term 
^ Rep. 34. ; in which his Lordihip mentions as an inftance, that 
^ witnefTes may be called to jgive evidence againft their own at- 
^ teftation, where the inftrument was not negotiable, the cafe of 
^ Joltff^^ will {Lonae v. Joliffe^ i Blach Rep. 355.) ; and fo one 4 Bnn:. $«%{« 
^ witnefs has been allowed to prove the execution of a will at- 
*« tefted by three witneffes, which the other two have denied* 
^ So that to negotiable inftruments only the rule (hould be con- 
^ fined : though the rule as to thefe feems now to be the fame as 
«* in all c^her inftruments." Ante ^io» 

<< 80 neither (hall a perfon be allowed to give teftimony as td 
^ the illegality of a tranfadion, in nohicb a fetftaud trufl or confix 
^^ derm has been placed i& him." 
\ ? 2 Tbcre- 
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Therefore where to debt on a bond the defendant t>Iead6d the 

ftat. 5 (5* 6 Ed^, 6. againft the fale of ofEces^ and upon the trial, 

Hokr.TynreU, the perfon who had been entrufted to make the bargain, and to 

Pifch. 3 o. I, keep it fecreti was caUed as a witnefs to give an account for what 

Bii N!pri84. ^® ^^^ ^^* S*^^** » ^^^ '^^'^ refufcd to admit him, it being to 
* abufe and betray his truft. 

7. ^< If a penon claims a property in the inftrument upon 

<< which the a£lion is brought, tliat is fuch an intereft as ibaU 

<^ render him incompetent, even with a releafe." 

Backlind v. As where in aflumpfit by the plaintiff as indorfee of two pro- 

Tankird, miflorv notes againft defendant as acceptor, the defence was, that 

iys!*™ *^ ^^ ^"^' were accommodation paper, which was known to the 

plaintiff, and that he had given no confideration for them ; die 
indorfer of the bills was called as a witness, he having beai re- 
leafed : he proved that having accepted two bills for Tankard the 
defendant ; Tankard had accepted the two bills in queftion for 
him as a counter-fecurity ; that he, being unwilling to prefs Tan^ 
lardy or fue him in his own name, requefted the plaintiff to take 
die bills, to pretend to Tankard that they had been indorfed to 
him for a good confideration, and to threaten to fue him if they 
were not paid ; that the plaintiff confented, and that he then in- 
dorfed them to the plaintiff, but had never received any confir 
deration for them ; that the plaintiff had commenced this a€lion 
in breadi of his agreement, r.nd that the bills were bond fide his 
(the witnefs's) property. Upon this Lord Kenyan fuid, his evi- 
dence was inadmilFible, as he had an interefl upon which the 
releafe could not operate -, for that if the plaintiff fucceeded in 
this a£^ion, the bills were fun^ii officio^ and fo were loft to him ; 
but his teftimony went to defeat the plaintifPs a£lion, in which 
cafe the bills will remain undifcharged, fo that by impeaching 
the plain tiiiF*s title he fet up his own, and was dierefore intereft- 
ed : his Lordfliip's opinion was afterwards confirmed by the Court 
gf^.iB. 

** But a fuggeftion that a witnefs may be liable, fhall not inca* 
•* pacitate." 
Bj^ v. Tiocd, In an a£Hon for goods fold and delivered, the defence was, that 

Tifp.n.c* .N.P. the defendant's mother camedon the bufincfs, and that the goods 

for which the aftion was brought was furniflied to her and on her 
credit : it was afTcrted by the plaintiff, that though the mother 
did fo carry on the bufincfs,' the defendant was a partner with her 
in it. The mother was called as a witnefs to prove the defend- 
ant's cafe : it was objefted to her teftimony being received, on 
the ground that, being a partner, and therefore liable to contri- 
bution in cafe the verdifi went againft the defendant, (he waft 
thereby rendered incompetent ; at all events that fome other wit- 
nefs (hould be called to prove that there was no partnerfhip fub- 
fifting. Eyre^ C. J., over-ruled the obje£l:ion, holding that as 
the plaintiff had proceeded againft the defendant only, he could not 
now upon that furmife incapacitate the witnefs, who came to 
charge herfelf. 

8. ** On the fame principle, in no cafe can the plaintiff'or de» 
^ fendant be a witnefs in his own caufe^ as he is moft immediately 

^ intereftedi 
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♦^intcreftcd; therefore an anfwer in equity is of verjr little BulLN. P. ta5, 
«* weight where there are no proofs in the caufe to back it ; but ^^'^^f^* 
^ if there be but one witnefs againft a defendant's anfwer, the 3 chwc. CaC 
*< Court will direfi a trial ^t law to try the credibility of the X13S.P. 
*« witnefs \ and in fuch cafe will order the defendant's anfwer to 
«• be read to tlie jury/' 

And a rated inhabitant of a pariih is a party in an appeal re- Rex v. inhabit* 
fpe£ling the fettlement of a pauper in that parifli, and may objeA «*■ of Wobum, 
to be examined ; neither does he come within the flat. 46 Gee. 3. *^ ' ^^^' 
37. (poll 232.) fo as to be compellable under that ftatute to be 
examined, but he may abfolutely refufe to anfwer. 

Neither can they be witneffes for or againft each other. 

*< That is, that one party cannot by calling the other make 
him a witnefsi for he may obje£l to be examined." 

But if a material witnefs for the plaintiff be made by miflake a x Sid. 441. 
defendant, the Court will, on motion, give leave to omit him, and ®"^ ^'^' *^-J' 
ftrike his name out of the record even after iflue joined ; for the 

Elaintiff can in no cafe examine a defendant, even though nothing 
e proved againft him. 

Therefore where on an information for a niifdemeanor, the 3uU. N.P. ibid* 
Attorney General would have examined a defendant as a witnefs 
for the king, the Court refufed to admit him ; he then entered a 
■neli prcfiqui, and then examined him. Fid. Co/grove v. if///, 
snte* 

So where two were indifted for an aflault, and one fubmitted. Rex v. Fletcher, 
and was fined one fhilling, the C. J. admitted him as a witnefs * ^^' •^^3- 
for the other. 

And where fevcral are charged with the fame offence, and no Cafe of ship 
evidence given on the part of the profecution to affieft one of f^^^* ' ^**' 
them, he is entitled to an acquittal before the others are called on 
for their defence in order to enable them to avail themfelves of 
his teftimony. 

But if any perfon be arbitrarily made a defendant, in order to Bull K P. 285. 
prevent his teftimony, it is faid, that if there is no evidence againft 
him, he may be fworn and examined as a witnefs ; but qudtre^ If 
there fhould not be a verdi£l taken for him, as it faid before, diat 
a defendant cannot be a witnefs on either fide ? and in this cafe it Donner w 
is faid, that if a material witnefs for the defendant in ejedment Fprteicue* 
be made a defendant, the right way is for him to let judgment go BdO^p^ais. 
by default \ for if he pleads, and by that means admits himfelf to 
be tenant in poffeffion, the Court will not on motion afterward 
ftrike- out his name \ but in fuch cafe, if he cdnfents to let judg- 
ment go againft him^ry^ much as he is in pojfejfion of^ there feems , 
no reafon why he fhould not be admitted as a witnefs for another 
defendant. 

<< If an adion is brought againft one defendant for a caufe of 
^< ^Qiionjtmid cum others, thofe perfons may be witneffes for the 
'< defenciant \ but alitery 'where they have been made parties to the 
^^fuit:' 

In trefpafs the defendant pleaded a^h non^ &c., for that Richard Popletv. Umt9^ 
Jdanvfin named in the Jimui cum, paid the pbintiff a guinea in J"^" J^ G- *• 
"^ ?3 fatisfaaioni^"^^-^-*^*- 
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iatkfa&ion ; on iflue thereon, the defendant produced Mavjin 
tnd C, J- £jr/ admitted him as a good witnefs ; for what be wa, 
to prove could not he given in evidence in another a&ioD) and in 
efFect he was making himfelf liable by fwearing he was conoeroed 
in the trefpafs. 
HMfon ▼• But it was decided in thifi cafe, that if the plaintiff* could prove 

£J***"1h . the perfons named in the fimul cum in the trefpafs -ffuilty, and 
per Bor. Juft. parties to the luit) which muu be by producmg the onguiat cir 
&c. Str. 19. proqefs againft them, or proving an ineiTedual endeavour to arreft 
Bull N. P. a86. xhemy or that the procefs was loft, the defendant in that cafe can- 
not have the benefit of their teftimony. 

9. But though intereft is thus a complete obje£kion to the conn 
petence of a witnefs, yet it is to be taken with fome exceptions. 
I. In criminal profecutions a party interefted may be a witnefs. • 
It was formerly held, That where a party liable to a civil caufe 
of adion preferred an indictment for the fame caufe of a£bion, in 
order to defeat it, that fuch perfon was an incompetent witne& 
Itezv.^VhitiDg, And accordingly, in an information for a cheat, the cafe was 
Saik. %%y that the defendant had a promiflbry note for 5I. from his mother- 
Mich. JO. W.3. jnjaw, but by fome flight got h6r hand to one for lool. ; it was 
ruled by C. J. Holt^ That the mother-in-law could not be a wit' 
nefs, being concerned in the event of the fuit, for thai if fued on 
the note for lool, a convi£^ion of the defendant on this indifi- 
ment would influence the jury, though the convidiion could not 
be given in evidence before them« 
tun v.Nun«t» So in an indi^ment for perjury in an anfwer to the exche- 
% Stri. 1043. Guer, by which the defetidant fwore that a note on which he had 
R*JiT. Ellis; ***^^ ^^ plaintiff was to be put in fuit, and that there was no 
% $(ra. )xp4, f^eement by which he bound himfelf not to fue the plaintiff, 

who had filed an injundiion bill in the Exchequer on that ground) 

j^ord Hardtvicie, C«.J.| refufed to allow the plaintiff to be s 

witnefs. 

Itex.v. SdpB. ^^ *" ipdiftpient for petjury in what the witnefs fwore on a 

Jiirpij). PaC. N.Pr former trial, the party againft whom the verdifl: went in confe^ 

97- quence of fuch teftimony was held to be inadmifllble, until he 

had paid the debt and cofts in that adipn, as in cafe of a convic-* 

(ion, a coyrt of equity would relieve him againft the judgment 

jjiven in that a£lipn, it haying been obtained by perjury. 

Ld Man»- ^^' ^'"^® thcfe cafes, great lighf has been thrown upon the 

eW, diftinftion between intereft 'which afFe£):s the competency of a 

4 Burr. 2^S' , witnefs, and influence which only goes to his credit. In the cafe 

of Re^ v. Brayy Hil. 1 736, Lord Hardwiche iliook the authority 

^ pf the King v. Whitings and that of the King y. Nunex, which he 

himfelf had decided; and afterwards . in the cafe of th(l King ^ 

Proughtorty % Stra^ 1229., C. J. Lee over-ruled the cafes pf Kf9f ^ 

fFiitiffgy Rex v. Nunez, and Rex v. E(lis, abavit cited* 

Hftx vf Boftop, And in this cafe it was exprefsly decided. That where a party 

4^aft, 572. againft whom an a^ion was brought, had ^ed a bill in ei^uity 

pgainft the plaintiff in that adion, which the plaintiff having 
js^nfwered, the injundion was diffolved, and the defendant in the 
jld^ipn ipdit^ed him for perjury com^nitted in hi# i^fw^r ^i^^^^" 
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the profectition for jjerjury the defendant was a good wFtneTs to 
prove the perjury> as he could not avail himfelf of^he convidiioia 
of the plaintiff in any civil proceeding at law or in equity. 

The rule, therefore, as laid down by Lord Mansfieldy was, 
*• Hiat the queftion in a qriniinal profecution being the fame with 
•* a civil caufe, in which the witnefs was interefted, went pefursUy 
•* to his credit, unlefs the judgment in the profecution wicre he 
•* was a witnefs could be given in evidence in a caufe in which he 
•* was interefted :" in which cafe I conclude he would be iu- 
competent. 

Therefore in an aflion on an ufurious contract; to prove the AHrahams^./. 
ufury, the borrower of the money was called; after having proved v.Bunn. 
the ufury, he was objefted to as incompetent, un/efs the repaymefit Smith v.*p/ager, 
cfthe money was proved, ^nd that he luas not competent to prove the 7, T. Rep. 60. 
repayment of it ; but it was refolved. That he wa« a competent shank y./.y. 
witnefs to prove payment of the money borrowed ; for neither , §j°** 5,* 
what he fwore in this aAion, nor the recovery, could be evidence contra. 
in an adion of debt for the money ; and it was alfo held, That he 
was competent to prove the ufurious tranfa£tion : though it would 
be liable to a different conCderation, if the defendant could produce 
the fecurity, or prove the debt unpaid. 

<* But tnough it is faid that in the King v. Brayt fupra, . it wns 
*^ firft held, That a perfon interefted was admilfible as a witnefs^ 
« yet that feems not correft j for in many cafes before that 
^< time, a , perfon interefted was admitted as a witnefs in cafes of 
*< necejity/" 

For where in an indictment for a cheat done to J. S. by im- Rex v. Mm. 
pofing upon him a quantity of beer, mixed with vinegar and ^*"°*^v. 
grounds of coffee, for port wine; C. J. Holt allowed J, S. to be a ^\*^ ^'fi^^^ 
witnefs to the fa£^ on the trial ; for that in fuch private tranfaflions ^ 

nobody elfe could be a witnefs to the circumftances of the H€t 
but he who fuffered. 

So on an indictment for tearing a note, whereby the defendant Rex ▼. MoiO^ 
promifed to pay ^.£. fomuch; A.B* was produced as a wit- xStf«-595- 
nefs ; he was objefled to on the ground that he was fwearing to '"*• *^ • * 
fet up his own demand, becaufe that if the defendant was con- 
vi£led, the Court would compel him to give a new note ; biit 
C. J. Pratt admitted him. 

So in this cafe it was faid by C- !• Holt, That if a woman give per Holt , 
a bond or note to a man to procure her the love of J. S. by fomj 7 Mod ii9« . 
fpell or charm ; that on an indi&ment for a cheat, (he (hall be a 
ivitnefs, though it goes to invalidate and deftroy the bond or note ; 
for the nature of the tranfa£tion admits no othec evidence. 

a. ** A fecbnd defcription of perfons interefted who are legal 
^< witneffes, are thofe nvho hyflatute are declared to be fo, notwith<« 
*< ftanding the intereft : or thofe whom the policy of ftatutes giving 
•* them an intereft requires to be fo^mitted.'' ^ 

I. As by ftat. 27 G. 3. r. 29. << It is ena&ed) That in adions Rex v. Davit, 
«* on penal ftatutes, inhahitlants of any place or parifb are good ^ ^' ^•^ *^^* 
^* witneffes to prove the offence, notwithftanding tpe penalty be m 

** given to the poor, or otherwife for the benefit of the par^ or place ^ 
^ provided the penalty does not exceed twenty pounds." 
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i. The inhabitants of the county at large being bound to tepxit 

' bridgeSy( except where any perfon is obliged to repair raiione Ununt^) 
in which cafi? the inhabitants of the county could not be witnefles 
on indi£lmeuts for not repairing them ; it was therefore ena&ed 
by fiat, i Ann, 88.) '< That on all fuch indiAments, either in the 
«• courts at Wejlminjler^ or at the Quarter S-Jfionsy the evidence 
<« of the inhabitants, being credible peifonsof the town, corpora- 
«« tion, county, or riding, in which fuch decayed bridges or high- 
« ways leading to them lie, (hould be taken and admitted in all 
<« fuch cafes." 

By flat. 13 G. 3. r. 78., the Highway Aft, the overfeer is by 
$ 69. declared to be a competent witnefs in all cafes of matters 
arifing under the a£t, though his falary may arife in part out of 
the fines and penalties. 

3. By ftat. 8G. 2. c. 16. J 15. it is recited, "That no per* 
<< fon imiabiting within the hundred could be admitted as a witneis 
«* for or on behalf of the faid hundred on aftions brought againil 
«* them on the ftatute of Winton ; it therefore ena£ls, that all fuch 
** perfon s may be witnefles in fuch actions." 

4. By ftat. 3 £5*4^^.3. r. II. it is enaded, « That in all 
«» adions brought in the courts at Wejlminjlery or at the aiBzes for 
«< money mif-fpent, or taken by the churchwardens or overfeers 
** of the poor, the evidence of the pariftiioners, others tlian fuch 
<< as take alms, (hall be taken and admitted." 

To this clafs ef cafes may be added, That of admitting a party 
^g^nft whom an aftioii for bribery is brought under ftat. 2 G. 2^1 
and who by difcovery of another who has been guilty of bribery 
difcharges himfelf* He is a good witnefs, for unlefs a witnefs, he 
could not be inftrumental in convifting another. 

5. On an indidiment for perjury, if the indiflment is at com- 
mon law, the party injured may be a witnefs {ante)\ but where 
the indiftment is on thejtatutej the party injured cannot, for the 
Ratuti gives him i o/. 

6. But the law has admitted many perfons to be witnefles, 
whom intereft might otherwife incapacitate, as in cafes of offences 
for which a reward is given; as ftatute 4^ S^'3' ^'^' ^^^ 
apprehending highwaymen j 5 Ann. t*. 3 1 . for apprehending bur- 
glarci, isfc.y nolwithftanding which the profecutors and perfons ap- 
prehending thofe guilty of thefe offences, are good witnefles on 
indi£iments for thofe oflences. 

So where the indictment was again ft a Roman Catholic prieft 
for afTifting in celebrating mafs ; the profecutor w-«is produced as 
a witnefs, but was objefted to, a reward being given to any per- 
fon who fhould convift a Popifh bifhop or prieft of that offence : 
Lord Mansfield over-ruled the objection, and faid it was th(B 
conftant praftice to admit the profecutors on an indi£lment 
for a highway robbery or burglary, though they are entitled to the 
reward, 

3. ** A third cafe in which a party interefted may be a witnefs 
•* hfrom necejfttyy where no other evidence can reasonably be ex- 
«* pefted to be had." 

As in an adion on the ftatute of Winton againft tbe hundre<)^ 
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ihe perfon robbed may be himfelf a witnefs. Vid. Preamble^ 
$ 15 ftat. 8G. 2. c. 16. antey 712. 

So the party eCcaping may be a witnefs to charge the gaoler Rex ▼. Foitf, 
with an efcape ; for it is a matter privately tranfafted between 3S«Ul690, 
the party and the officer, of which there could be no other 
evidence. 

So where the queftion was, Whether the defendants had a right Rex ▼. Phipft 
to be freemen? though it appeared tliere were commons be- *Areher, 
longing to the freemen, yet an alderman was admitted to prove ptTLee.C. J. 
them no freemen, it appearing that none but aldermen were privy Bull. N. P. a^ 
to the tranfafiions of the corporation refpe£ting the making per- 
fens free. 

So where the queftion was, Whether the mafter had deferted £aft intfia Com- 
the (hip Suffexj without fufficient neceffity ? a failor, who bad p»ny v. GdUng, 
given bond tp the mafter (as a truftee for the company) not to g^^'j^^p ^^ 
defert the fliip during the voyage, was admitted an evidence 
for the mafter, it appearing that all the failors had entered into 
fuch bonds. 

So where a fon, having a general authority from his father to Anoo. 
receive money, received a fum of money belonging to his father, Sallc^S^ 
and gave it to tlie defendant : in trover for it by the father, the fon 
was held to be a good witnefs by C. J. Halty his teftimony being 
corroborated by other circumftances. 

4. ** A fourth cafe in which a witnefs interefted may be ad- 
« mitted to give his evidence, is grounded on the ufage oftrade^ 
'< and the ufual mode of buiinefs." 

As a porter is a good witnefs to prove the delivery of goods \ a BdL N.P.aS^. 
•banker's clerk the payment of money. 

So where a banker's clerk had overpaid a bill, on offumpjtt M«riin v. 
brought for the money by the banker, the clerk was ex fteceffitate J^^^Jj 
and from the ufage of trade admitted as a witnefs, though in 
cafe the money had not been recovered, he muft have made it 
good. 

So a fa£tor who made the agreement was held to be a good Dtxonv.Cowperr 
witnefs to prove the delivery of goods according to agree- aWUCxo. 
ment, though he was to have a 4iilling in the pound on the 
amount of the goods ; for he was a mere go-between, and fo might 
be a witnefs for either party. 

And in a fimilar cafe, where a perfon was employed to fell a Benjumiov. 
quantity of indigo for the plaintiff, and by agreement was to have ^'u^n*!* _f^ 
for his own profit whatever firm he could get for the indigo ;ibove ^^ 
2S. 6d. per pound, which price the plaintiff had fixed himfelf, 
and not an allowance of fo much per cent, on the fale, as was the 
ufual way ; he was held to be a good witnefs without a releafe^ 
on the authority of the laft cafe. 

5. «* A fifth cafe in which an inrerefted- perfon may be a wit- 
« nefs, is where the party is become interefted by his own aft, 
^< after the parry who calls him as a witnefs has a right to his 
♦.• evidence." 

As where in ajfumffit on a policy of infurance, the defendant Pent v. Baker, 
(the underwriter) produced one Bowden as a witnefs : he had keen 3 T.R#p.i7* 
the broker employed by the plaintiff to get the policy effefted, and 

after 
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afur it had ieen fo undir^rkfen by tie defimdMsdy he wilAmftok 
it himfelfs on this ground he was obje£bed to; but he waft 
neverthelefs held to be a competent witnefs; for faaTitig been 
employed as brokeri from the nature of his (itoation he w«B 
the bed witnefs that could be of the tianfadions \ and there- 
fore he (hould not be allowed to deprive the parties of the be>- 
nefit of his teftimony by any ad: of his own ; particalarly at fo 
. by collufion with the alTuredi by putting his name on the policy, 

he might defraud the other iinderwritersi by deptiyir^ them 
of the benefit of his teftimony to fads which might avoid tiri^ 
4policy. 
&rlowv.VoweU, *< For the objedions in thefe cafes go only to credit." 
Skui.5S6. ^g 5f ^ perfon be a witnefs to a wageri upon ^ich an adion 

is brought \ if he has laid a wager on the fame matter at the famb 
time, he is not admiflible as a witnefs ; but if the wager was laid 
by the witnefs afterwards % he is a good witnefs. 
Rexv^Foi, So on an indidment for an aflault, it was proved that the 

iStra.651. profecutor had laid a wager that lie would convif); the de- 
fendant ; he was held to be a gookl witnefs^ though it went to hU 
credit. 

6. <^ A party interefted may be a witnefs where his intetelt it 
*' very remote or trifling." 
As in the cafes ante. 
Iteiv. Mayor So in this cafe, which was an information f«io foarrafrf^^ for 
of LoBdoQ, taking one penny per chaldron on ail coals brought into Lmdom ,• 
Tame'n^^iupre, ^^^ defendants prefcribed for the duty \ freemen were admitted to 
If chitcaiiBbe prove the prefcription, it appearing that all the profits went to the 
5^h' vt Tk mayor and iheriffs, though they had it for the benefit of the cop- 

« Veni.317. poration of nvhtch the freemen are an Hftembers ; yet they having 

an intereft fo fmall and fo remote, were held to be admii&bk 
witnefles. 

The above cafe is put with a qumre as to its l^ality \ and it 
feems not to be law from the following cafe : — 
tartoav.Hmd«, In trefpafs for breaking and entering the plaintiff's dbfe, which 
$ T.Rep.x74- was formerly part of the wafte of Kingflon^ the defendant juM- 

fied under a right of common: the plaintiff replied an approve- 
ment under the ftatute of Merton^ which had been tnade by the 
corporation of Kingfion^ who were lords of the manor, and had 
inclofed it out of certain wafte land in which the defendant and 
others had a right of common, referving a rent to the corpora- 
tion. The iflue was on the fufficiency of common left : to prove 
it the plaintiff offered to call certain freemen ef the corp^r^iont 
they were objected to and reje£ied, and die plaintiff was noHifuited, 
On a motion for a new trial it was contended that they were ad- 
midible ; |ft, Becaufe the rent was refirved to the mayor 4md taiU 
igs^ and that therefore the freemen having no difpofition of the 
corporate funds, had no intereft at all : . adly, But if they had» 
that it was too minute to operate as an obje£tion to their teftnnony: 
but per Curiam — The rent muft be referved to the ufe of the Cor- 
poration, and therefore the objection muft prev^i Kdrever fmall 
(he intereft. 
♦« So if the intereft is trifling,'' 

On 
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On an information quo warranto againft the defendant as mayor Rex v. Bray, 
of Tmtagel^ iffiie was joined on this cutlom, viz. — That at a ?***^S'*' 
court-leet, annually holden on the loth of OSloher the mayor for Re^v.Rohi^ 
the year enfuing is to be chofeni and for that purpofe two elizors % tra* 9069. 
are to be nominated, one by the mayor, the other by the town- S. C. SemhU^ 
clerk J thefe elizors are to nominate twelve jurors, who are to "*"'* 
prefent the mayor for the year enfuing, and in cafe the town- 
clerk refufe to nominate his elizor, that then the maygr may no- 
minate the fecond elizor ; the town-clerk did not nominate, upon 
which the mayor nominated P. Ho/kins : this man^ and another 4)ho 
had ferv$d as a juror , were offered as witnefles at the trial to 
prove the cuftom, but rejedied in toto as incompetent ; bul per 
Lord Hardwicie, on a motion for a new trial, which was granted 
-—The having an elizor is intended as a franchife in the borough | 
but in the elizor himfelf it is only an attthority^ and the execution of 
it pqft and over. He faid he knew no cafe where a man who has 
a^ed under a bare authority has been ref ufed to prove the execution 
of it : perfons who have been themfelves in office are often called to . . 

fhew what the ufage is, what they did when in office ; and yet if 
their aAs are not legal, thev are liable to informations quo ioarranto% 

And in the laft cafe, Ld. Hardvncke recognized this cafe as Champioii 
good law, wz. that in an iffue to try whether by the cuftom of the ^ j^tkinfoii, 
manor, the tenants were to pay fines to the heir or fucceffors of 
tKe lord during his minority, and be re-admitted upon the death of 
the laft admitting lord, thejieward was admitted to prove the cuf- 
tom, though he had fees on the admiffton. 

So^a perfon who had fold an eftate without any covenant for x Sura. 445. 
good title or warranty, was allowed to be a witnefs to prove the 
title of the vendee. 

7. Perfons who are mere trufees^ and fued in their corporate Weller ▼. Go- 
capacity, may be witneffes in a£lions brought againft the corpo- ^•"»ori of the 
ration ; as was held in an a^ion againft the defendants, as gover- piJj'peSe 
jiors of the Foundling Hofpital, for digging a well; fome of the N.P.C. 153. 
governors were allowed to be examined as witnefles, on the ground 

of their being fued in their corporate capacity, and fo could not be 
liable out of their own eftates. 

But where they are themfelves firft liable for cofts, they cannot R«« ▼• Goirer- 
be admitted, as was the cafe of truftees under a parifti aft of parlia- "f^tNLw ^** 
ment, the z6t having given the fefl^ons power to award cofts againft Bemurndfeyi 
them, though they might afterwards call upon the pariih to rein>> 3£«Ai7* 
burfe them ; they were held to be inadmiffible witnefles, for per 
hard' EllenhrougPf though there are cafes where perfons clothed 
with a naked truft have been admitted as witnefles ; there is no cafe 
where a perfon who was party to the fuit> and liable individuidly 
to cofts, has been admitted. 

8. << And laftly, however a perfon may be interefted, if before 
^ he gives his teftimony he parts with his intereft by a releafe or 
^ otharwife, he is reftored to his competency.'' 

As a legatee is a good witnefs againfi a mlly iot he fwears ^■•"^ *• 
againft his own intereft, which he parts with by impeaching the will. ^ s?k! 691, 
3o a legatee bv a r^lfofe 1% a good witnefs tp eftabliih 4 will. x Burr« 421. 

- . • So 
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So in this cafe (anUf foL 217.) where the broker, who had aU# 
underwritten the policy, was called as a witnefs, and was ohjeGttA 
to on the ground, firft, That he expeBed to be calif d an for part of 
the ep^ence of difending the aBiotiy in which he was calka as a wit" 
nefs ; and fecondly, That he had joined die ' defendant and the 
other underwriters in a bill in the Exchequer for a difcoyeiy of 
matters refpeding the policy, and for avoiding the fame, which 
bill was then depending, and to the expences of which he was 
li^le ; it was adjudged, That the defendant by executing to him a 
releafe of all co/is at law and equity ^ paying the plaintiff Ins cofls at 
law and equity^ and procuring the bill in equity to be difmifled, re- 
ftored him completely to his competence. 

So where in ejedment by a devifee under a will, one HearU^ 
. who was named executor in the will, and was alfo derifee of a 
reverGonary intereft expeftant on an eftate for life, in fome copy* 
hold lands part of the eftate devifed, was called as a witnefs on 
the part of the plaintiff to prove the fanitv of the teftator, which 
was impeached by the defendant ; to oDviate the objection of 
intereft, he had furrendered his eftate in the lands to the ufe of the 
heir at law, but he had refufed to accept it : it was refolved, that 
by parting with his intereft his competency was reftored, nor 
Jbould the heir, by refujing to accept the furrender^ deprive others of 
the benefit of his teftimony. 

** But the releafe which (hall operate to render a witnefs com* 
<< petent, muft be fuch as to leave him not chargeable, or liable to 
<< no demand arifing out of the matter in litigation." 

For in this cafe, an aAion qui tarn for ufury againft the de- 
fendant, who was affignee of Lightfoot a bankrupt \ Lightfoet was 
called as a witnefs : on his voire dire, he confeffed that he had not 
obtained his certificate, nor repaid the money, but that the de« 
fendant had proved the debt under his commiiuon ; Lightfoot of- 
fered a releafe of all claim of allowance, furplus, isfc. to his aflig- 
nees, but he was neverthelefs reje£);ed as incompetent i for, the 
bankrupt not having got his certificate, remained ftill indebted to 
his affignee, the defendant ; fo that notwithftanding the releafe, 
he might ftill arreft him for the whole debt at law. 

Fide, as to witnefTes in the feveral adiions, the different chap- 
ters of Affumpftt, Debt, &c. 

2. Of Perfons inadmiilible as Wltneflfes from Situation^ 
as ftanding in fome Relation to the Parties in the 
Caufe. 

Thefe are, i. Counfel and attemies : 2. Hufband and wife. 

1. How far Counfel and Attornies may be WitnefTes* 

1. Counfel and attornies ought not to be permitted to difcover 
the fecrets of their clients, though they offer themfelves for that 
purpofe \ and this is the privilege of the client, not of the counfd 
or attotney, for it is contrary to the policy of the law to pennit 

14 any 
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any perfon to betray a fecret with which the law has iatnifted 
him* 

2* ^< But the rule now laid down is confined to cafes only in 
<< which the fads to which the counfel or attorney is called have 
<< been communicated to him in the courfe of buftnefs^ in inJiruBing 
« him profeffionalty refpeBing the caufe^^ 

For I ft) << A counfel or attorney may be called to prove any Butt. N. P. 084. 
«* f aft or matter nvhich they knew before their retainer ; for as to 
<< that matter, they are in me fame fituation with other perfons." 

2, They may be called to prove a JaB of their own knowledge^ 
of which they might have had knowledge without being counfel 
or attorney in the caufe. 

As.if the queftion was concerning a rafure in a deed or will^ ^* ^^ ^ ^^** 
they may be examined to the queftion. Whether they, ever Mich. zo Ann. 
fawfuch deed or will in a different plight ? for that is a faft of their Per sir O. 
own knowledge } but they ihould not be examined as to any con- fjljf^"^!?^!^^^ 
feflions their client may have made to them refpefting it. Judges. 

So they may be examined as to the true time of the execution Bu11.n. P. 284. 
of a deed. ^ '»>«>• 

So where in ejeftment brought on an agreement, to which the ^<* ▼. Andrewi^ 
defendant's attorney was a witnefs, he was fubpoenaed, but re- ^^^''^•^S- 
fufed to give evidence of the execution of it ; in confequence of 
which the plaintiff was nonfuited : the Court granted an attach- 
ment againft him; for a perfon nttefting any inftrument is 
bound to prove its execution ; nor is fuch incompatible with his 
fituation as attorney for the oppofite party. 

In this cafe on an indiftment for perjury, in an anfwer in RexY.Wit- 
Chancery, it was held, That his attorney, who was with the de- J[stta'iiii. 
fendant when he took the oath, could not be admitted to prove 
the identity of the perfon, and the faft of his taking the oath ; but 
it is faid by Lord Mansfieldy Cowp. 846. and Bull N, P. 284. to 
be otherwife : on the ground that fuch is a collateral matter, and 
not communicated to him by his client profeflionally, but a faft 
which he might know of his own knowledge. 

3. «* So neither fiiall the attorney be obliged to produce papers^ 
" or fuch like, Vhich may have been delivered to him by his 
<< client ; as evidence againft him ; for fuch would be equally 
•« contrary to the policy of the law." 

Therefore on a motion for an attachment againft the defendant, ^J* ^"'^o^' 
for not producing under a fubpocna duces tecum, certain vouchers ^ ""** '* 
■which one Peach a client of the defendant's, had produced before 
a mafter in Chancery ; and his fubpocna duces tecum was for the 
purpofe of founding a profecution for forgery againft Peach ; 
Liord Mansfield and the reft of the Court held clearly, That he 
-vfTiS not only not bound to obey the fubpoena, but that, on receiv- 
ing it, he (hould have delivered the papers over to his client. 

<< But where any notices or papers have been ferved on an at- 
•< tomey by the oppofite party, in the courfe of a caufe, he may 
<< be called and alked as to his receipt of fuch papers or notices, 
«* and if not produced be examined as to their contents.'* 

Therefore where an agreement was neceflaryto be produced in Spencery y.f.v. 
evidence, and notice to produce it had been ferved on the de- ?^T^f** 

fcndant's 
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fendant^ attorney ; but the witnefs who was eallecf to prove the 
fervice of the notice^ could only fpeak to having delivered a cer- 
tain paper to the attorney, the contents of which he did not 
know : the production of the paper being required in court, and 
Tofufed, it was propofed on the part of the plaintiff, to call- the 
defendant's attorney, then in court, as a witnefs to prove the 
contents of the paper he had been ferved with, in order to fub- 
ftantiate the notice to produce the original agreement, and let the 
plaintiff into evidence of it, if not produced : it was objeAed to 
aa it came to the attorney's hands, as the attorney for the defen* 
dant, and that he therefore was not bound to dlfclofe it. But 
it was decided, that the privilege was rellriCled to communica* 
tions oral or written, coming from the client himfelf and could not 
extend to adverfe proceeduigs communicated to him by the op* 
pofite party, in the courfe of the caufe, and that he might there- 
fore be called for that purpofe. 

4. << St) the fads to which the attorney is bound not to dif- 

<^ clofe muft be annmunications made by the client pending the fuitf 

^< as inftrud^ons to him in the condu^ of it \ for if matters are 

•* difclofed to him after the end of thefuit^ though they refpeft it, 

** he may be called on to give evidence of thefe/* 

Cobden r. As where the prefent defendant had brought an adion againft 

Kendrickt the prefent plaintiff, on a promifibry note for 150L, and had ob- 

4T.Rep.431* tained an interlocutory judgment, and executed a writ of inquiry, 

but had compromifed it before execution, by taking part of the 
mpney from the plaintiff, and his warrant of attorney to confefs 
a judgment for the remainder. Before this became du^, Keniruk 
told^Allen his attorney, that he was glad it was fettled, for that he 
had only given loL for the note, and that he knew it was a lot* 
tery tranfa£lion. This aCiion was therefore now brought to re- 
cover back the money paid by Cobden on fettling the firft adion, 
on th^ ground of want of confideration for the note ; and its 
being known to Kendrick when he took it. AUen was called as a 
witnefs, and objedled to } but Lord Kenyon admitted him, holding 
the above diftinflion as to the mode and time of the communica- 
tion ; and the Court of K. B.j on a motion for a new trial, con- 
curred in the diftindion. 
X>ucho(a</ This privilege of not being compellable to divulge fecrets pro- 

Kiagftons cafe, feQionally difclofed to them, is confined to the attornies and anmfd 
iif^* ^ ' ^^h^ *^^ ^^^ "^ extend to perfom of other profejjions: for where on 

the trial of the Duchefs of Kingflon^ Sir Cafar Hawkins^ the fur- 

geon, was called to fpeak to fome matters wherein he had been em- 

« ployed as a furgeon by the Duchefs, and objeded to fpeak to 

them, he was ordered by the Court to do it, they holding that he 

had no fuch privilege. 

Wilfonv.Raftall, So where in an adiion againft the de&ndant for bribery, at the 

4T. Rep. 753. ele&ion for Nenvark-upon^Trent^ by himfelf and his agents, one of 

whom was one W. Handley : W. Handle^ was called and exa- 
mined as to certain letters received from the defends^t refpeding 
. the ele£lion : thefe letters were proved to be in the hands of 
Mr* B. Handkjy an attorney ; he was called^ and proved that he 

had 
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had cecei^d tLem from a Mrs. HanHef^ vba bad ^m Hottik 

W. HandUy; but W, Handley^ knew of \\% baruig thetn, aad de» 
fired hixxL to deftroy them. He further proired» diat he wag not 
coQcerued as attorney for W. Handley (nor could hei being im- 
der-iheiiff) in any caufe whatever, neither ha4t be eniptoyed any 
attorney for W. Handleyy but that W. Handley l^ confulted him 
confidentially in his profejfwn^ and had applied to him hifore and afiir- 
the receipt of the letters : that he c$nfulted both ^vith W. Handky'/ 
attorney hy bis direfiion^ and with W. Handley him/elf; and that 
fhefe letters were cotnmi^nicated to him in confeqmnce of the defendant j 
cmfulting him profejfionally. The Court held clearly, That B. 
Hartley was not privileged as an attoimey to withhold the letters 
as evidence on the trial. 

And the attorney or counfel Is not only prevented from dit ^" ^"^^"^» '"*• 
dofing any matter communicated to him by bis client, nohere the j^ ' '^ 
eiBion is againjt his client^ but cannot give evidence of it in any. 
cafe whatever ; therefore it was agreed in the laft cafe, that had 
jS. Handley been confidered as ^e attorney of W. Handley he ^ 

could not have given the letters in evidence againft Raflall. 

6. But an attorney may be called merely to prove his clientV 
hand-writing to a note, or fuch inftrument, as I have &exi in 
pra£lice. 

So where to a debt on bond the defendant pleaded ufury, and ^"®°'*^5'*» 
to prove it called the plaintiff's attorney ; it was obje£ked to a& a ^^ fN.P.C 
cafe of confidence \ but Lord Kenyan ruled, That it was not 
within the rule, which extended only to cafes of matters com* 
municated by the client, but not where he himfelf was a party to: 
the original tranfaflion ; that did not come to his knowledge by . 
commui^ication from bis client, and he was liable to be called to 
prove iXe 

2. How far Hufband and Wife may be Witnefles. 

X. Thefe being one perfon in the confideration of the law, and Co.LitL6.K 
tbrir intereft abfolutely the fajne, they cannot be witnefles fir 
each otherf nor againfi each other, on account of its being likely to 
create difputes, and fo againft the policy of marriage. 

In this cafe, which was an a£tion by the plaint^ as a feme fok Bemley v. Cook, 
for goods fold, £9*r. ; the defendant called the hujband as a witnefs l^^in. 240.3. 
to prove that Jhe was a married woman; he was admitted at the-^^J'^^A^**'* 
trial, and the plaintiff nonfuited ; but this Court fet afide the non- ' 
fuit, holding him to be an inadmifllible witnefs. • 

But the wife ofan executor whotooknobeaeficial intereft under Betrifon v. m^ 
the will, was held to be a good witnefs to prove the will. R- Bromley, 

2. « And this rule is founded on the policy of the law, not oa **^«ft»»»io. 
^< the gromid of interefl only.** 

For where in an zQXon againft the (heriff of Jfi/nnou^^to recover Davu r. 
certain houfehold goods» taJcen by him under an execution againft ^^^^''^ t ' 
«r. Lewis, on the ground that thofe goods, under the marriage- ^ ' ^^' ^ 
fettlement of /• Lewis, had been fettled to the Ible and feparate 
ufe of X Lem/% wife} and the zQ^oa wai by the executor of the 

furviving 
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ibrmin^ tniftee : J. Lews was called as a wtttlefifi and Was admitted 
at the trial on the ground that he came tofivear agmnfl his ovm s»» 
terefi ; as by (hewing the goods not to be his own, he wts pre- 
vented from difcharging by them the execution againft htmfelf : 
but the Court held. That he was inadmiflibk, as coming to give 
evidence on a matter refpe£ling the intereft of his wife ; and 
«diat intereft made no part of the queftion, which was general, that 
in no cafe hujbands or wives could be nvitneffisfor or againft each otbcTm 

However in this cafe, which was an aAion bv the hu(band to 
recover the amount of a policy of infurance whicn he had effi^ed 
on his wife's life, and a furgeon had been examined, who fpoke 
to her ftate of health when the policv was underwritten, and 
grounding his opinion on the fatisfa^ory anfwers given to his 
queftions as to her health, her declaration made at another time 
to another witnefs, as to her then ftate of health, when the policy 
was underwritten, were held to be evidence. 

3. << So in queftions tending to criminate the huft>and, the wife 
« is an inadmiffible witnefs ; and vice verfaJ* 

Therefore where the queftion Was concerning the fettlement 
o£ a pauper, which fettlement was claimed as being the wife of 
James Whitehead: the marriage Was proved, but it was infifted 
on the other fide that J. W. had a former wife {Ellen) Hving: 
he denied that he ever was married to Ellen ; upon which it 
was propofed to call her : but fhe was hel4 clearly not to be a 
competent witnefs, for her evidence M^nt to criminate her 
hufl>and, by proving him guilty of bigamy ; (he therefore was 
reje£ied. 

But where on an indidment a woman was called as a witnefs, 
(he was aflced if (he did not expeA that the convi^Elion of the pri* 
foner would contribute to procure her hu(band*s pardon, w4io was 
then under a capital convi£bion ? (he faid, Jbe hoped it might : this 
it was held went to her credit, not to her competence. This 
witnefs was Mrs. Perreauy wbofe liuiband had been convi£led on 
evidence of Mrs. Rudd. 

But this rule admits of feme exceptions. 

As, I. In cafes of high trcafon, the wife may be admitted as a 
witnefs againft her hufband, bepaufe the tie of allegiance is more 
obligatory than any other. 

2. By ftat. 5G.2. f.30. the wife of a bankrupt may be examined 
as a witnefs touching his eftate ; but not as to any thing further 
refpe&ing his bankruptcy : nor as to the a£l of bankruptcy where 
or^how committed. ^ 

3. Oa an indiBnient on i]ac.2. for marrying a feconi vfife^ the 
jirjl being livings the firft wife cannot be a witnefs, the fecond may; 

for the- fecond marriage' is void. 

Nor can the firft wife be called to prove that faft on a queftion 
refpe&ing a fettlement. 

4* A woman taken away by force and married^ may be a witnefs 
againft the hn(band, under flat, ^/f.y- r.2. againft the fteaUn^- 
of women ^ for a contract obtained by force has no obligation in 
law* 
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' ;. In ufis rf pitfinal t^ris by the Iiiifl»]id.agaitift the inity Ihe 
may be admittifd as a witnels sBgaanft htm ; and twnr verfa. 

In Lord AudUfs cafe» the wife was allowed to gire ertdence L<ird Aodlty*! 
againft the huftiand} to prove his aiGftklg in a rape on her. ^^ 

So in ao indi^ment agatnil the huibsfid for an aflkolt on his r^V Aiara, 
wife. Lord Raymond admitted the wife to be a witnefs againft him x Seta. 633. * 
on die authority of the laft cafe* 

So the wife is always permitted to fwear the peace againft her sHiwk.P.c 
}>ttiband : and her affidavit has been permitted to be read on an ^^^ « 
application to the court of Kin^s Bencb^ for ain information againft ^^J^ ^^ ' 
the hu(baady for an attempt to take her away after articles of fe* ' uU. n. p. %%% 
paration ; and it would be ftrange to permit her to be a witnefs to ^^- ^*^ 
ground a profecution ofl> and afterwards not permit her to be a x Bun. 544. 
witneis on the trial. 

6. << In oBioHi bmvem other par^i the wife has been permitted 
*< to Rive evidence to difchaige one of the parties^ Ij ^bargmg her 
« hufiand."* 

> As in an afkion for wedding-clothes fumiflied to the wife» and WiQijim r. 
brought againft the htlfband, the defence was* That they were fur- JohJiibD. 
nifli^ on the credit of the wife's father ; and to prove it, the ' ^^^ i^ 
wife's m^dier was called and allowed| though it went to charge 
bir htt{band» 

<< So hif dodarstwis haf e been admitted as evidence to chsrge 
'< thehuiband." 

As where it was for nurfing the defendant's child, the Chi^ An<»« 
luftice allowed the declarations of the wife, that ihe had agreed ' ^""^ ^>7* 
to pay four fliillings a week, as good evidence to charge the huC^ 
band i fuch matters beine ufually tranfaded by women. 

^ But it feems doubtnil if this laft cafe is law, and if the ei&- 
*< ception (hould not b^ confined only to cafes where the zStion U 
" between other parties ; for in fzik to admit tlie declarations of 
^ the wife to third perfons as evidence againft the huftwnd, is 
<* to admit her teftimony againft the hufl>and ; and fo it has been 
« held." 

As where in trefpafs for taking dung : on the crofs-examina- KerHake v. 
tjoii of a witnefs, a^queftion was aiked tending to fliew that the l^*'*'!^' j^ 
plaintiff* s wife had acknowledged that ihe dung had been fold by the ,780, MSS. 
plaintiff t$ ifof defendant i this queftioa was obje&ed to, as it was 
making the wile evidence againft her huft>and. Juft. Nofes was 
of that opinion^.and rejected the evidence. 

So in an a£bion for wages earned by the wife of the plaintiff Hniv.Miil,adBt. 
from the defendant's intcftate„ the Chief Juftice would not allow * ^^ **^ 
the wife's Owning the receipt of ao/. to be given in evidenee 
againft the huiband. 

Again, where the hun)and fued in right of the wife as estteutor- Alfcan &. Ui. * 
jointly with her ; it was held, That her declarations were inad- frlt^'^ 
miffible.' 

But in this cafe, which was trefpafs by huft>aad and wife for Tbomprm&Uc* 
wounding the wife. Lord C. J. ffofcactoiitted the evidence of what ^/^"[J/^^i^*- 
the wife £ud immediately upon receiving tha h^rt^ as evidence* *"' ^ . 
being part of the ns gefla. 

Vox. n. Q So 
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Rex V. Frederick ^ ^*^ lodiQineiit agdisift two for an stffitult) held tbat-ti^^wife 
«i ale. 1 Son. of one could not be a witnefs for the other defendant* 

1095. Rex V. Locker,^ £lp. N. P. CaC 107, oa an Indiftment for a C^nfpiracy, S. P. 

CaLitt.64. ^. « But no Other relation fhall exchide perfons from behig 

<< witneflesj ^ough their fituation may go fomewhat to dieir 

« credit/* - 

lS ^ AflT*^* ' ' In an a£tion of aflault, a woman was called to prore the plain* 

Maidftooe ^'^^ ^^^^' ^^ counfel for tbe defendant aiked her on her V9irv<fin', 

U789, MSS. tfjie was not noife to tie plaittiiff? fhe anfwered, No ; ihe was then 

aflced, if (he did not live with him as his wife T This queftion was 
objected to, as it could only go Co her credit, not to her compe- 
tence s and therefore could not be aflced on a veire dire ; and it 
was faid, that Lord KenjM had fo ruled it at the laft fitdngs : Juf- 
tice Goutd was of that opinion, and that {he might have refufed to 
anfwer it} whereupon ihe was examined in chief: but another 
witnefs being afterwards called, the judge ruled, that he might be 
aiked if the former witnefs and the plaintiff did not lire as man 
and wife ? 

^. In the cafe of parents and children it is the fame. 
Comiftba IT. As where in an a£lion for refufing to admit the plaintiff' to the 

^S^Jo^T freedom of the corporation ; at the Trial, the queftion was, Wh*. 
luin{iton, ther there was a certain cujiom in the bormgh to entitle the ddeft 

^y«5»,R«P-4^- fons of freemen to their freedom ? under this the plaintiff claimed 
•.C ^° ^^ admitted, the corporation infifting that it was only by fer- 

vitude I and whether the plaint jff^s father, who had obtained his 
freedom by fervitude, was an admiffible witnefs to prove the 
cuftom ? Fer Ch. J. Lee. — Mere relationihip, how near foever, 
does not go to the competency of a witnefs, unkfs there be 
a vefted intereft in the matter in queftion y though it may go 
to the credit of die witnefs. In the prefent cafe, the father 
had no intereft in the matter in queftion, nor couM he at 
any future time become interefted, the freedom of the cor- 
poration not being tranfmiffible ; it, rather made his franchife 
lefs valuable, by opening it to others, who might claim as the 
fon did. ^ 

How far a father and mother may be admitted to prove the 16» 
gttimacy of their children, it is fettled, 
Per Lor^ Manf- That the declarations of a father or mother (hall never be ad-, 
*«l^i mitted to baftardize tbe iffue horn efier marriage ; but they may be 

^wp. 591, witnefles XXiprwe when tbe iffue was bom, and to (hew whether it 

was born before or after naarriage : £0 neither ihall they be per- 
mitted to proye want of accefs or no connexion ) for fuch wooU 
be' indecent, immoral, and impolitic. . 

<< But thev may be in all cafes witneffss to pnnre the legitimacf 

« of their children.'* 

Bull. N.P. 287. - As in Pendrtl v. Pendrel, coram Raymond, .vrhi^ was as 

Vide ante, chap. jfl\ie out of Chattcery, to try whether the plaintiff was heir 

«f Mja^^mfiit. ^^ j^ Q^ ^ ^^ marriage and birth being admitted by the oider^ 

Ae modMT was adnucted to prove, that the father lad accefs to 

her. ^ 

*' * > 
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'' 80 in L$mM V. L9ntax, the mother wa0 admitted to ^vove the lUd. 
aarriaffe : and in aiyjet£lment againft Sarah Brodie, at Herefordp 
1 744i Jttftice Wright admitted the father to prove the daughter 
legitimate, her title being as heir to her mother. 

And in a queftion of fettlement, it was held that either hu(band % T. R«i»* %^y* 
«r wife might prove the izQt of their own marriage. ' 

3. Of Perfons inadmiflible as Witneffes, on account of 
Crimes, or being (tigmatizi^ by Law, 

Thefe are, ift, On account of convi£lion for certain crimes to 
vrhich the law has annexed the" punifliment of infamy : 2d, On 
account of religious tenets or principles, which deftroys meir credit 
in a court of juftice* .. 



«*- 



I. Of Perfons Infamous, on account of Convidion by Law 

for Crimes. 

 

1. The crimes of this defcription are treafon, felony, and what CfiLitc^f 
is denominated ^ifi^if^^ ; as perjury, forgery, or the like: for 

where a man is conviAed of thefe glaring crimes, his oath is of no 
^xreight. 

So if attainted of a falfe verdi6^, or of a confpiracy. ibid. ' ' 

But outlawry is no difqualification of a witnefs, for fuch is ptt« q^ Litt.6. 
ntihed by lofs of property only, not of reputation \ and io does 
not affe^ their credit as witneffes. 

' On a rule for an attachment #ij/E, granted on the affidavit of the Wiikcr n 
defendant, the other party (hewed for caufe, that the defendant Kearney, 
had been convicted of forgery ^ and flood in the pillory, andpro« »Stt«.ii4l 
duced the record, and an affidavit of the identity of his petfoci. 
Per Cur. — ^The rule muft be difcharged ) for we cannot foffer th^ 
affidavit to be read. So in smother cafe, the affidavit of orfie <x>n- 
vi£ked of forgery to hold a defendant to bail, was re(isfedto«be 
read. Fid. po/lea, pzge 228. '^-H * 

So a perfon conviSed of a con/piracy, is an inadmifii^bhK^irit* BrUfl^tcjfo, . 

n«f«- . '^ i^.'^:^!: 

2. The common puniihment that nwAs tbe -^^'^^'9*^' /^^it BaU.N.p.Mt.* 
Is being fet in the pillory; and therefore anciently they neM^ C a Litt.i,Z^ 
that no man who bad teen Jet in the fUbrj co^lA'Jegaiiy bis' a wil^ 

nefs \ but the rigour of this rule is now abated, and it Is now 

beld, •:>^. ; . . ^1 

That it is the emviSim of the crimen not the nature 'of the Acs ?. Foi4|- - 
punifliment, which makes the plhy infymous; and * thftrelbre ^^ ^9^» 
vrhere the witnefs had been convi^ed of iarrairy ^mL jSiudf 
but not fentsnced toftand in the pillory, that he. was inca« ^' 

paicitated from being a witnefs on account of tie infamy rf ib0 
grime* * . 

3* So the magnitude of the crime makes no difiSBreoce ; for a Mackhaet^ 
penpn conviAed of petty larceny is equally infaij^ous, and as fuch <^«« H. 17 O.u 
as inadmiffible a witnefs as one Convi£led of grand larceny ; for 9^1^ p. ^^^^ ' 
lotb are felony : bat it is now ena£ked, by (katute 3 1 6. 3* r. 36. 

Q a «« That 
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<< That « oonviAioii for petty haeenj DjoU ncSt Incapacitate a maa 

« from being a witnef«." 

Rezv. Crcrfb/, 4. If a perfon becoovif^edf and have an itifasiious judg- 

aSalk. 689. ment; aa to ftand in the pillory > em gr^ it is not neceflarf 

^ that be JhuU have aSuMf ftooi thetei for it is the judgment 

to ftand there that rendera him infamoas^ not (uffering the pi^ 

nifhrnent. 

5* <^ But a general pardon reftores the competency of a witneb 
<* of this defcription, itnder the following diftin£kions :*' 
Satk. 6t9. That where tie di/aUiky rfheing a ivittufs is pari of the judgment 

iifelfi there the king's pardon (hall not remove it (as in the caie of 

perjury on the ftatute) ; for by the ftatute, it is part of the punifli- 

ment> that the perfon be infamous, and lofe the credit of tefti- 

RtxT.Vord, monv \ therefore if a perfon be convifled under the ftatutej the 

ag^69x. Iting^s pardon cannot reftore him : but where tbedifability is a am* 

y^ii^Mcr of the judgment^ in fuch cafe the king's pardon (hall reftore 

ibe perfon to his competenee of beiog a wimefs : as if the iiidi{l- 

ment is for perjury at common law, in fuch cafe the king's pardon 

^ (hall reftore the party, for the infamy is the conftquencej net apart 

rf the pmntflmmi. 

ft Stlk. 6S9. • But a p^don by a£l of parliament will reftoie in all ca£et 3 and 

Bull N. P. s9s« 1^ burning in the hand amounts to a itatute-pardon. 

OuHy't cjir«» 6. And as to how thefe obje^^ions are to be ufed at Trials, it is 

LMcb,Cro.C«C fettled, That where a witne£s has been pardoned, and afterwards 

'^^' is called as a witneis, and objeded to on the giound of his faay- 

ing been convided, he muft produce his pardon under the gnat 

fealg for letters under the kin^s fign . manual are not fttficieot« 

b^ng rather evidence of the king's intention to pardon, than a 

pardon itfelf . 

sftAt. ifiu So. the party who would avail himfelf of di6 incompetency of 

the witnefs, on account of a convidlioui ought to have a copy of 

iht cwvi^ort ready to produce in court. 

, 7. << But it feens that the alEdavit of a perfon fo convidedt 

f < may be read in t|ie cafe of the pertbn lumfidf where ht is a 

« party.** 

Dtvli mA CiN For whefe the defeiidant had been cotmlktA of perjury, and 

aSidib^ in a fubfequent cafe of a judgment againft him, it was moved ta 



fet it afide on his affidavit, and it was oppofied oa the graund that 
.. ' .. 1 he was oooviA of perjury: but^ifofr— Muft he tfaetefiEm 

USStt attinjttftice^ and have no way to help himfelf? aiKl lie 

allowed the affidavit to bestead accordingly. 
CharUrworth'f Sut it Can only be read in defence of a charge, not xxafupptH ef. 
%^^^S^>^ - ^xmpimiet. 

Ktarntf, ' 8; Al. t0 how hs portieept criminis b a good wkae&, it it 

s5tn.zi48. (titled, 

Biill.M.P.aa6. • That a pnrtiteps crindms is a good witnefi in many cafes: aa 
fiX^"^' tf*' far the plaintiff, isi^ txe&aliBi thpugh he is left out on piupofe to 
K.sa 10^ ' make' him a witnefs ; and a recovery againft the defendants in the 

• • '-aAtonia-agobdbaras tohkau 
B«ih Y. Railing, Therefore in an information for bribery at an ele£lion» bioi^ht 

^witi**^La2i ?** ^** ^ ^* ^'^ ^* perfon bribed^ and who had taken the bribery- 
^^aagfi^ bath, was called as a witnefs: he was obje£ted to aa zptarticeps, 

criminis. 
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erimmst and on the gtotmd that the itndeocy of his ertdence W2i C0WPY199. 
to dtfcharge hlmfelf> as the ftatute exempts from the penalty any ^^'^ ^' 
perfen diicoyerang another gutky of the offence : but it vas bddj jj^fit^frff-P- 
That a particeps crimtms was in many cafes a good witnefs, even 
to obtain a reward or pardon for faimfelf ; and befides, that unlefg 
a parfic^ criminu was admitted as a witnefs, the ftatute would 
be of no ?yail> as fnch tianfa&ions are generally matters of fecro* 
cy : and Juft. Denifon cited a cafe, wherein CL J« Byn admitted 
fuch a witnefs* 

So where a clerk had embezzled money and notes of his mafterj ^^^ ^« ^M 
which he had laid out with the defendant in illegal infurances in %^ ,^ 
the bttery : tan an a£iion brought by dbe inafter, he was allowed^ 
on receiving a releafe, to be a good witnefs, to prove that tho 
momey and'ifOtes had be^ fo diqiofed of by^ him. 

In criminal pr%feeuUotai^ according to the opinion of fome, zpuf^ ftHawk^P.C 
iiceps arimimj^aan mily be a witnefs in two cafes, viz. if he be ^^^ 
a£lually paidcmed^ or if he has no promiie of pardon : but ochera 
have hoiden, that foch a promib wkl be no exception to hb cOm-« 
petency, bat only to his cre^; therefore in Sayn^s cafe, the 
Court refufed to let a witnefs be examined on a voin Jirf, whethec 
ne had fuch a promife or not. 

• • * ■• 

a. Of Perfons Infamous, on account of th^r Religioufl ^ 

r Tenets or Principles* 

Perfons of this defcription are rejefbed, on the gioundj that ' 
as it is neeeffiuty to have reooitrie to ue fimflion of an oath, per« ^ r 

ions denying the bdug or attributes of the Deity, nmft ^onfiddr 
themfislvea'as not bound by the obligation of an oadi, and there« 
fore are not credible. 

1 . Sash is the caie of infide^ or diflielievers, who are iaadmif* BuO. N. P. 403.' 
table as witnenes. 

Thereibfe where Ofi an indidment for faoifit-ftealing, a wttnefr Whiu*i c^«, 
was produced, and being ezainined, he faid. That he had heard ^^ ^' ^^ 
that there was a God ; and believed that thofe perfons who told ^ 
Mes vrould com to the gallows : but he acknowledged that he had 
never learned the Catechiiiai, was altogether ignorant of the dhlu 
gation of an oadi, a future ftate of rewords and pumfluaieiiits, the 
exiftence of another world, or what became of wicked people a£« 
ter their death : the Court rejeded him stn incompetent. • 

2. But it is mot neceffiirv diat a pedbn ihould profefs the 
Chri/Han ReMgkft : lews are aaily admitted^ fe are perfons of odier 
reii^ne ; it is fuSdent if Aey profeCs a rdigion and belief in 
the Deity, which will be a de on them to atteft the truth. 

'- Therefore petibns of different religiana are to be fwom accord* Cowf,$^ .. 
ing to the ceremonies of the religion mey profefs : JW/arefsrom 
on the CHd Teftament. 

Where a witnefe was fwom on the New Teftament, who ad'^ lus Y.Giifaam. 
MMHted that he was bom a Jew, but the tenets of wfascfa reli^icm B^« M.P.CiC 
he had never f Of ma&y abjured, and was never baptised or adnstfisd ^'^ 

Q 3 into 
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evidence: 

into the Chriftian church ; yet, on his affertingy fiut he confidefed 
bimfelf as a member of the eftaUiflied religion and bound by its 
precepts. Lord Kenjgn held him to be an admiiBble witnels, though 
he had taken the oath in manner mentioned. 

So on a complaint made by Jacob Facbina againft General 
Sabine^ as governor of Gibraltar j Aldira$nan Ben Monjo^ a J/mt, 
was produced as a witnefsj and fwom upon ihf Koran^ without 
in^ obje£):ion. 

So in this cafe a Gentoo was (Worn as a witnefs according to 
the ceremonies of his religion, and admitted* 

3. Perfins excommunicated cannot be witnefles ; for being ex« 
eluded from the church, they are fuppofed to be under the mfiu* 
ence of no religion. 

By ftat. 3 Jac. 1. r. 5. it is declared, «* That Pofyi rseufatgis 
^ conviQ ihall (land to all intents and purpofes difabled, as a 
<< perfon lawfully excommunicated :** upon which it has been 
contefted, that thefe (hall alfo be excluded as witnefles : but 
Serjeant Ha^okins^ P. C voL i. foL 23, 24., contends» that is too 
fevere a conftruflion of the ftatute, which (hould only extend to 
a difabiiity to bring a^lions. 

4. Of Perfons inadmiflible as Witnefles« fitom want of 

Difcretion* 

Of this clais are perfons nm compos^ idiots, madmen, and chiU 
dren whofe age incapacitates them ftom difcriminating between 
right suid wrong. 

With regard to children, there feems to be no time fixed whereiii 
they are excluded from giving evidence : but it will depend in 
great meagre on the fenie and underftanding of the child, asit 
fiiall appear on examination in court. 

On an indidlment for aflaulting an infant of five years old, 
with an intent to commit a rape % it was held. That the child 
xh^ht be admitted as an evidence, if fhe appeared to have any 
notion of the obligation of an oath ; and it was .agreed by all the 
Judges, that a chUd of any age, capable of diftinguiihing between 
good and evil, might be examined upon oath ; and that, there-i 
tore, evidence of what (he had faid o^ght to be received. 
' But, however, this point feems formerly to have been othenrib 
ruled by very high authorities. 

The defendant was indi&ed for a rape on a child of fix yeart 
old, and Lord Chief Baron Gilbert refufed to admit the child as 
an evidence : fo he was acquitted. . But at the fame affizes^ he 
was indi£ted for an afiault, with an intent to' commit a rape: 
and it coming on to be tried at the next affizes, before Lprd Ray». 
mondf the child was produced as a witnels ; and it was attempted 
to diftinguiih the cafes, that this was a mifdemeanor, and the 
other a felony: but the Chief Juftice held. That there was no 
diftindion between capital and lefier. offences in this refpe£b: 
for that children of fo early an age wexe never, admifiible ^ and 
cited cafes horn the Qld.Btuhji where it had fo been ruled. 

a. HOW 
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0. HOW PAHOL E7IDBNCB IS TO BE GIVEK. 

f » E^ery^ witnefs before he U examined muft hefwern according 
to (he ceremonies of his religion, or if a Qaaker, he muft affirm, 

t, ^* But a witnefs may be examined as to his religious opinions; 
^* and if found to be an infidel or atheift, he may be rejefledj 
^* that being a conclufive objeftion." (jinte, fol. 229.) 

la a caufe at Weftmin/ler before Lord Kenyan^ a witnefs was pro* Anon. Skt ifter 
duced : after being fwom, he was aflcedi <« If he believed in the Hil 1791, 
i< holy gofpels of God ?" After fome prevarication, he anfwered 
that he believed in them as far as he underftood them : he was 
luimitted as a witnefs. 

It was formerly the law, that in criminal cafes the witnefles for 
the prifoner were not fwom \ but it is now ordered by ftat. 1 Ann.^» 
That they (hall be fworn in like manner as the witnefTes for the 
prown } and perjury is in like mataner ai&gnable, if they fwear 
falfely. 

2. << In the cafe of Quakers a particular exception is allowed by j inlL;^. 
** ftat» 7^8 W. 3^ €• 34., which allows a Quaker's affirmation 
«^< to be admitted in all cafes where the oath is required from 
^ others, except in criminal cafes.'' 

Upon which ftatute it has been decided, 

In an appe^ of murder a Quaker is not admiflible as a wit- Caftel v. Bam- 
pefs; for it is a criminal proceeding, though the king is not the bridge 4r«]. 

profecutor. . i&ra.S54.» 

On a nwiion^for an attachment fir mn-perfirmance of an awards Robins v. 
it having been moved on the affirmation of a Quaker, the Court Saywar^, 
held that they could not grant it, for though in a fuit between * ^"*' ♦^^ 
party and party> it was a criminal proceeding within the ftatute 
7 etf 8 B^. 3. 

On a motion for an information for a mi/demeanor^ the Court de* Rex r. Wych, 
nxcd it, it being moved on a Quaker's affirmation. * ^***' ^*' 

So a Quaker cannot exiihit articles of the peace without oath. Rm v. Green, 

So a rule to anfwer the matters of an affidavit made on a ^^/*^ ^ « * 
Quaker's affirmation cannot be fupported, jUwrcnce, 

On (hewing caufe againft an information for a mifdemeanor, a % Stra. 946* 
Quaker's affirmation was offered, the Court held. That a Quaker's Rex v.Gardteer, 
affirmation could not be read infupport of a criminal charge^ though * ^•'' *^'^' 
it might be read in defence of a criminal charge in his own defence 
where the perfon charged the Quaker ; but that where it is in 
defence of another^ where the Quaker is not himfelf charged, 
there it cannot be read, , 

So in an a£lion of debt, on ftat. 2 G. 2. r. 24. for bribery at AfcWfimv. 
^n elefHon} evidence on the affirmation of a Quaker is good ^J^*"'3j^ 
and admiflible \ for it is not a criminal proceeding within the 
ilatute. 

So a rule to ffiew caufe why an appointment of overfeers ihould R«* ".Turner, 
not be quaffied, was made abfolute on the affirmation of a Quaker; *^"*' **'^ 
fpr it is not a criminal profecutidni though on the crown fide, and ^ 
intitled in the king's name, 

Q 4 2* As 



t. As to the manmr of /wearing '^Ver{on$ t^ At eftaUUhed 

t religion fliould fwear io t(f i^f^ foqni* but difltreot fe£ls are 

Aat«,35. allowed to fwear in the form ufual with them; as Je^s on 

the Old Teftament> and with their hats on ( fo Turh on the 
Koran. 

« So fe£taries in ffljAWhatrebeen admitted to fwear according 
** to th^ir own rites/* 
IPerLori Manf- In the year i657> Dn Oweuj Vice-Chancelior of O^cfords being 
fidd, called on as witnefs, refufed to kifs the book \ but defired that it 

Cowp.39a might be opened before him; and he lifted up his right hand ! 
«Sid.(l Tl^ Jury prayed the opinion of the- Court if they ought to pay 

|he fame credit to him as. to a witnefs fwdra in the ufual manner; 

and Ch. J. Glynn told them he confidered the- oath as ftrong as that 

taken by any other witness. 

PcrI..ordMMC There is a itSt in ScoUand who hold it to be idolatry to 

fieM. 1^^ ^^ hQo\i at this day ; but their form of fwearing is much 

owj\39a morefolemn. ' At Carljflsf in the year 174 Jj on die profecu* 

tion of fome of the rebels, there was no evidence but from 

J»erfons of this fed* who would not kifs the book ; a cafe waa 
ent up to London for advice, if they fliould be received as wit- 
Mfles r and it was agreed. That their evidence in that form was 
good. 
3* As to what queftions may be alked a witnefs, 
ft Hawk. P. a It is a general rule, That a witaels cannot be aiked any quefttonj 
iP's, tiie anfwering of which may oblige him Uacafi Ufft/Ufofa crimen 

^''* or fubjed him to penalties or punifhment. Ante^ ISllY.IFoodi 
fol. aay. 
Res Y. Edwards, But where an application was made to the G>urt to bail the 
4T.E«9. 440» defendant, who was charged with grand larceny ; one of the bail 
^ was aflLed, ^ie lad everjbod m t£f p^thry P This queftion was 
objeded to, as tending to criminate him : but the Qourt over- 
ruled the obje£iion, as ihi anfwer eonid mi JuhjeB him to any 
funljbment^ He refufed to anfwer the queftion, and was rejeded/ 
<< The party in this cafe having come up as bail to fpeak to his 
«< own fufficiency, may have been the reafon of the Court allowing 
*< the queftion to be afl^* For it feems to be a matter not quitt^ 
<< fettled, how far a witnefs may be aiked a queftion, die tendoicy 
f< of which would be to degraoe or difgrace him.'' 
lUtv.V««it, In this cafe, where the queftion afted of the witnefs was, 

4 BIIP.M.P.C4C <c Whether he had not been in the houfe of correAion in Smf^xP 
*^5« Lord ElUnborougb ruled> that the queftion (hould npt be aftedj 

adding, that it had been before fo fetded by Chief Jiiftice Tre^ 

and Mr. Juftice PoweH, who were both very great lawyers. 

MacWd* V. In the fame term a imilar queftion arofe in the Common 

MacKri^, Pleas. The queftion put to the witnefs was, " Whether (he did 

4 ETp. H.W.Q. ^^ ]j^^ ^ ^ j^^p^ mi^refs if idvthe plaimiiFr Lord Ai^uan/iy fatc^ 

he would not lay it down as a general rule, that no queftion 
could be aiked, the tendencv of yn^ch, Mras to degrade Or difgrace 
the witneis. He thought mat fuch only fliould not be put which 
had a direft and immediate effcSt to difgrace the witnefs ; but he 
'would allow queftions as to general conduft. He therefore faid, 

the 
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the witnefr fhotild^ afted if ibe v99S a married woman ? but 
haC¥in|[ faid {he wat not, be would hot permit the further queftion 
to be aiked, « Whether ihe Oept with die plaintifF?'* 

But aithoi^li.a witnefs may be aflced a queftion, the tendency Harris v. Tip- 
of which may be to difcredit himfelf, yet if fueh queftion is col- P*"» .^ 
lateral to the iflue) and th^ witnefs by his anfwer dtfclaims it, it * ""^ ' •*''' 
is conclufive, and witnefies cannot be called to difprove the an- 
fwer of witnefs. 

Where however a perfon going out in one of the company's (hips £aft India Com* 
" bound Inmftlfby covenant U anfwer any MI of difeovery filed againfi P*"y ^"^g^*"*' 
Hm^ and mi to piiad the oBs tf parliament ftAjeBing him to penalties ** 
andfhrfekwnei in bar of the Ml, h was decided. That to a bill filed 
he muft anfwer in purfuance of the covenant, even though the dif- 
eovery might fubje£i him to penalties. 

<< The rule of law allowing to a witnefs the privilege of refufing 
<< to anfwer a queftion tending to criminate himfelf ftill remains, 
^ but it being doubtful, whether, where the queftion did not tend 
<< to criminate the witnefs, but the anfwer to it might tend to 
^< eftabliih a debt againft him, or fubjed him to a civil fuit, he 
*< was bound to anfwer, it was enaded by ftat, 46 Geo, 3. r. 37. 
« That a witnefs could not by law refufe to anfwer a queftion 
« relevant to the niatter in ifiue, the anfwering of which had np 
^ tendency to accufe himfelf or to expofe him to penalty or for- 
<< feituse of any nature whatever, by reafon only or on the fole 
^ ground, that the anfwering fuch queftion might eftabltih that 
<< he owed a debt, or otherwife fubjed him to a civil fuit.'' 

Upon this ftat. it has been held, That on an appeal refpeding Rex v. Wo. 
ifae fettlement of a pauper, a rated inhabitant cannot be compelled ^^^^ 
to be a witnefs. . 0^,395- 

4. Haw hat a wiinefi /mil be permitted to ufe memorandums to re^ 
fr^ his memory, it is fittled, 

<< That where a witnefs will f#ear to a fa£i from recolle£fcion, 
*' he may ufe a minute or memorandum to refrefli his memory t 
^' But wnere be wiU only fwear to a faA from finding it in a 
'^ minute or memorandum, in fuch cafe he (hall not be allowed 
^< to ufe fuch a memorandum i but the original minute muft be 
*« produced." 

In ejeAment for feveral premifes at Wendover in Buckingham^ Ooe ex dim. 
Aire, the queftion turned on the times when the feveral holdings Church v. 
expired : to prove thefe times a Mn AUridge was called as a ^^^^ - L 
witnefs : in giving his teftimony he produced a minute, in which Tanneri^Taylor, 
was written me times when the feveral tenancies commenced: Ante, 14ft. S. p. 
being examined concerning it, he faid, That fome years before 
^e had accompanied Newton, the receiver of the efbate, round to 
the dtflFerent tenants, and examined them as to. their holdings, and 
sninuted down in m book dieir fj^veral declarations as to die tinl6 
when their holdings commenced ; that fome of the entries were 
made in the book by AUridge hinifelf, and odiers by Newton s that 
the mintite from which* he then gave his evidence was extracted 
irom the book, but that the book itfelf was not in court. On his . 
crpfs^examinatipn he a^mitted| That he bad no memory of his own 

as 



*34 



EVIDENCE; 



M«ch.Vte.x75|, 
Lincoln's Iim 



Bueh«ft of 
Kiogfton'tcafc, 

Bmroagh ▼• 
j^Ca»pb.xza. 



MetcalfT. 
Pean, 



mrfo ihi fpiofic faEb^ hut that the evidence he was pving tnettfiimied 
altogether 9n the exttoBe he had made from the book: it w»s beM 
clearlji That the witnefs (houid not have been allowed to gf?e his 
tefttmony under tbofecircumftaaces; and Lord Kenjon ctted^ 
following cafe :«» 

Mr. Noel moyed to fupprefs depofition$ on a certificate from 
the commiffioneW) that the witnefSf whofe depofitions they were^ 
refrelhed her memory during the examination, from minutes con* 
fitting of fix flieets of paper, of her own haml-writingy the fub- 
ftance of which ih^ declared (be had fet down as the faAs oc« 
curred to her memory \ that fiye of the fix (beets were in the 
form of a depofition, which (he declared had been done for her 
by the attorney for the plaintiff, whom ihe had requefted to di^ 
gift her notes, and reduce them to order, and that after that ibe 
tranfcribed' them, and altered them where it was neceffiuy to 
make them confiftent with her meaning : that the fix (beets 
then produced were entirely her own writing, unaffifted by 
»ny one, and tbefe (he had frequent recourfe to during bar 
examination. The Lord Chancellor animadverted with fime 
feverity on the pra£lice of fo allowing the attorney to draw 
up the depofitions a witnefs was to ufe, and fupprefled the de« 
pofitions. . , 

In the laft cafe the Chancellor faid -v^In fon^e csifes a man may 
ufe papers at }aw ; .but I have known fome judges (and I think I 
adhered chiefly to that rule myfelf } to let them ufe papers only 
drawn up as Uie fa£ks happened. 

But in this cafe Mr* Le Roche was permitted to refreih bis me* 
mory by a copy from his own memorandum^ which copy had been 
taken by another, but under his own dire^ions. 

But the entries need not be in his own hand, for a witnefs may 
refrefh his memory by entries in a book, which he did not write| 
but regularly ejcamined after they were written, and while the 
fa£ls were fre(h in his recoUe£lion. 

5. As to how it is to be given to the jury ^- it muft be done in 
open court. 

For where the jury having withdrawn to confider of their verdi£l« 
one of the witnefles who bad before been fworn for the defendant 
was called before them, and they reexamined him, *and then they 
gave a verdi£^ for the defendant \ complaint being ms)de of this tQ 
the judge of a(&ze, he queftioned them concerning it, which diey 
owned, but that the evidence was the fame in efie£k as that given 
before, et non alia nee diver/a* This matter being returned on the 
poftea, the Court were of opinion. That the verdift was not good^ 
and ordered a venire facias de novo* 

'< The form of .proceeding at mfifrius being by viva ve^e teftw 
^^ mony and riot by depofitions, the latter are never admiflible 
<< where viva voce teftimony is to be had. It is however often 
** admitted under the circumftances of mutual confent, or as terms 
^< impofed by the Court. As where a party applies to put off 
^* a trial, and the other party's witnefles are going abroad, the 
^^ Cpurt will make it part of the t^rma of granting £e application^ 

•• that 



^ that* the ^Ttfcbnfem to e^amme Ae intneffes en uHent* 
'<< gatories to* be i:ead at the trial. . 

<^ Before however they are fo Tead> evidence muft be given that 
M the perfon whofe depofitions are about to be read, is abfenf 
^ from the kingdom, a9 in cafe of his being in the kingdom^ he 
** fhould be examined viva V9C§^* 

It (hould feem, however, that where a ^tnelii had failed pn a 
voyage, but was put back, and it was not known whether he was Wirrf w.vra^ 
in the kingdom or not when the caufe was.tried^ his depofition »TMiiit.46i, 
snight be read. 

But evidence that die witnefs was a feafaring man, and feen on 
board a (hip in the Thames, without fheiying how th^ ihip was Falcoiicr^ 
bound or about to fail, and no recent inquiries after the witnefs Haofon, 
Wing prov^, Lord Ettenhnugb ruled ii» depofitions to be in- »Ctinpki». 
admifiibie. 

6. When m witnefs has been examined in a caufe and is dead, Bcr Lord Sllca* 
what he fwore in that caufe may be proved by a witnefs who heard J^j^^L^J*^ 
him, as evidence in another caufe. ^ E^KP.Cdi; 

The queftion in both cafes however was as to the fame righ^ i^ 
a right of water, in the river Colone* 

And mtt. That a witnefs, after he has been examined in cluef , ^^?^^^ l/bt£* 
md crofs-examined, cannot regularly be objected to for income ^^rr^ssji.. 
petence. 

Fidt contra, per Lord Kenym, Stone y. Blacibum, Efpin. Caf. 
N. P. 37. 

But a witnefs excepted to by one party, and fet afide, may bt AtwoodT.De«t« 
afterwards called by diat party, and examined on his fide« 1 Sera. 480. 



%. ov wiuTTEN evidence; 

Written evidence is either public or private. 

Public is, I ft. Records properly fo called j that is, memorials 
f^f the legiflature, and of the king's courts of juftice, which 
are matters of the higheft authority : 2d, Public matters not of 
record: 3d, Private, as written documents belonging to in* 
dividuals \ as deeds, notes, fs^c, which derive their credit from 
the proof of their execution, by the party againft whom they ai;e 
produced. 



y 



J, OF RECOEPS. 

• |lecords are of two forts : 1. A£ls of parliament : a. Proceed* 
Jngs or Records of courts pf Record. — In treating of which I fhall 
confider, 

X. The nature of each : a. How they are to be |;iven in eyU 
4enpe. 

I. Of A£ls of Parliament* 

r. Afls of parliament are either public or private ; and they 
#flrer in \bfi following refpefts : ^-i 

What,^ 
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4C0.76. *- Whttef«r eoncetni the kingdom in gnmnl is a genml law; 

but whaterer concerns only a .partieulatr chrfa of mes^ or feme 
indhriduals, is a particular law ; the firft is the objeft of general 
m ptchlie aAsof pariiament ; the latter of prirate aAs. 

BuiLN.F.ftij. i« Therefore a law friiieh concerns the king is a general law"; 

for he is the head and union of the coounonwealtfa. 

Ibid. ' a* 8b a hw that concerns jdSf iM> is a general hw, becaufe it 

concerns all the ptopeity in the kingdom ; it bebig ail held mder 
lords mediate or immediate. 

Ibid. But a law which concerns only the nMUy $r tmU ffirkuJi 

is only a particular law, becaufe it relates to one fet of per« 
' Ibfis I as for example, i law nuking diem liaUe to cenaia 
ptvcece* 

Ibid. ' B«t| pethapsi a law re^ie^ng the %MU hdf ff Ae peemgi 

would be deemed a general law ; for as fucih they are part oi 
the legiflatorej and miat rfihtes to the eonftitution is a general 
law. 

ibid. 3« What relates to all affietrt in general is a general hw, 

becaufe it concems the uani^rfid adminsftratioa of jwAke, as 
^ gr. cc That no (heriff or other officer ihsdl take a reward 
^ toi eaacming hh office i^ but if it relates to pavtietdar rfi 
ficirsy and not to the adminiftration of juftice, it is a paxticukr 
law. 

lUd. 4. What relates to allfprniual fetfim is a general fai#> inafinuci 

as the religion of the kingdom is of general concern to the wiiole 
kingdom; as the feraral ftatntes of aiHm. 9. x^Blh^ to. and 
8 Eli%. 1 1. concerning the leafes of eedefaftioal perfims : hot the 
ftat. 1 1 jS/iz. of Bt/bop/ Leajisf is a particular law, as it refpeAs 
only one fet of fpiritual perfons. 

Ibid« 5; An a& th&it relates to and comprehends all trades is a general 

law, and becaufe it relates to traffic in general ; but an a£l xefped- 
ing butchers or bakers only, is a particular law. 

Bun. N. P. 213. ^* I^ ^^ matter of a law be ever fo fpecial» if it relates equaBj 

to allf it is a general law ; bbt a law relating to^^me particular aunty 
prparifif is a particular law. 

Satby V. Kirkus, ^• A private lavir' may become a public one, by bei]rig recog- 

8ayer»Rep.zi6. nized in fuch public one; as the ftat. 23/7.6.^.10., of (heriffs' 

bondsi is a private law ; but being recognized in flat. 4 & 5 jinn. 
r. 16., which enables flierifFs to affign it, it becomes a public 
one. 

Bu]LM.P.as». 8. So a law may be both general and particular in diflerent 

partSt as ex gr^ 3 Jac. I . again/l reeufants^ in difiAUng them to frefenty 
which is general : but the claufe giving their preientations to the 
univerfities is a particular law. 

a. Public and private ads again difier in the manner the Courts 
take notice of them. 

BulLN. P. sis. '• -^ general a£k of pariiamlent is taken notice of by the judges 

and juryi without being fhewn to them ; but a particular aSismt 
taken notice efunleffit isjbenvnz for the Court catmot judge of par* 
ticular laws which do not concern the whole kingdom, unlefs that 
law be exhibited to the Court; for they are obliged to judge^nvs* 
dum leges fsf confuetudinem Angliat and therefore a particular law 

not 



not b^iBg tipi AftglUf as not relating fp flie wlwde kuigdomi tkey 
are not ix ojfficio obliged to take notice of it, unlefs, like other mal- 
teri« it 19 brought bSbre them. 

2. But mpri^ate aSk rfpdrRhnltnt^ w anj ether frwate m»ri^ mff Ro4. ty%. , 
be brought hefrre the jury and giwn in etndenae if ^ lelates to the 
iflfues in queftion» though it be not pleaded : for the jury are to finH Cro. Jac. iit. 
the tmfh of <he fa£l in queft ion, accoidifig to th« ^idence brought 
before them. And if therefore the private zGt do evince the trtitfi 
of the matter in queftioni it h as proper evidence to the jury ag any 
record or oAer evidence whatever } perhaps die lAoft proper fait 
of evidence. 

But, however^ fueh is ndt hi all cafes admiffible, for there wtt BuU.N.P.t24- 
cafes in which bodi pabUc and private ftatutes ought to be pleaded^ 
and that is> nsbere they make void any le&d fikmnUkti and the 
Teafon wliy &ey muft W pleaded is diis \ ttiat as iblemn contraAs 
are not deemed nvdlitieS) but voidabU by the parties pre/udked^ aS 
qttifqms renunciare feteji jure pro fe introduffo^ perhaps the {MUt]r 
ntght wifii to waive the benefit of the ftasute i but to oonftrue 
them nuUities would be to lay the rule afide^ and the party muft 
receive benefit from die law whether he would or not % and there- 
fore it is required that he (hall plead fudi ftatule^ to (hew that the 
party takes the benefit of it 

Another reafon for this is, that as it is matter of law what fo- BuHM. P.ts4> 
letonities are neceflary to a centrad, it muft, in like manner, be ^t'*^* 
matter of law how they are to be defeated. As therefore, where 
the aAion is founded ofi a <HMitra£l| it muft b^ fliewn to the 
Court; fo it muft, in like manner, be (hewn to the Court where 
it is to be defeated* Therefore the ftat. of £H%. touching 
ttfurious contraQs, cannot be given in evidence, though a ge* 
neral law, but it ought to be j^eaded. So a fine is declared s loft. 33^ 
to be void bv the ftatute of WeBminJler^ a. I. but is held only ^^^^ 
to be voidable ; fo a recovery by a wife with a fecond hulband 
is declared to. be void by ftatute i i/f. 8. but is conftmed only 
to be voidable. In all thefe cafes, therefore, the ftatutes muft be 
pleaded. 

So in an a^on or information on a penal ftatute, if there is BolLM.P.ss5. 
another ftatute that exempts or difcharges die defendant from the 
penalty, he muft plead it, and cannot give it in evidence on the 
general ifltie ; for the general iflue is only a denial of the declara« 
tion, and die plaintiff his proved the defendatit guilty when he ha« 
proved him within the law upon which his declaration is founded: * 
but if die defendant would exempt himfelf from the charge, he 
fliould not have denied the declaration, but have ihewn the law 
diat difcharges him. 

Tamen qumre^ If this be ISw I for on a motion to quafli an in* ^•^ ▼•!*««- 
didnient on a penal ftatute, c BUz. for exercifing the trade of a x^BLiltp. »5a 
tanner, on the ground that there is another ftat., i Jac, i. c» aa.^ 
which exempts* tanners from ptofecution in feveral cafes, it was 
objeded, That the indi£hnent (hould ftate the defendant was 
tiot within any of thefe exemptions } as in convidions in the 

Siiile«laws all exemptions are to be exprefsly negatived: but 
e Court held| That exceptims ef this fort are to be taken advan^ 
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#tf^<f ff ^ ivtdifi^f OH 4wt gmkj i and fo ref ofed to qnalh the nw 
di^bnent. 

In thi» cafe it is faid ^ Cur.^^li a fubfeqoent ftatnte contaim 
•an ekceptioa to a fonner one» -it is incumbent oo ike defend- 
ant to ihew» by way of defence, that be comes within fucb es- 
ceptioHt 

3. Another cafe of giving ftatutes in evidence is^whefe there is 
aprofifo. 

Ui!titprmfiismatUrrffaBj it may be given in evidence nnder 
the general ifiue : as if an a£lion of debt ts brou j^ againft a fpi- 
ritual perfon for taking a farm, and the defendant pleads fuod mm 
Imbuit mc Unuk fimuan antra firmam.JiatHti^ the defendant may 

Jive in evidence under that ifluey thai k mas fir the matmUmma ^ 
is i&a^9. according to die provifb of the ftatute which allows it. 
But on an information under 5 Ed. 6. r.i4« for ingroflingy the de- 
fendant cannot> on the general iflue, give in evidence a Imsus of 
ibr€€ jtf/tices within a provifo of tl^ ftatute $ becaufe, wbedier 
there was fufficient authority or no, is matter of law, and theiefoie 
muft be pleaded* 

But a faving provifo may be given in evidence on the ge- 
neral iflue, becaufe, if the party be within the provifo be is 
not guilty within the body of the 2& on which the action is 
founded. 

4. The tiile of ajtahde is no part of the law, tux fiiall its oon- 
ctfenefs control the body of the ad): ; for it does not jpafs with the 
fame folemnity as the ftatute itfelf ; one reading 01 it is often 
fufficient. 
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I. OP PROCEEDINGS IN COURTS OP RECORD. 

Proceedings in courts of record^ whicb are the fecond fpecies 
of public evidence, are, ift. Fines and Recoveries : ad. Verdicts; 
3d, Judgments : 4th, ^rits : 5th, Affidavits. 

I. Of Fines and Recoveries. 

Thefe are matters of record, and conclufive evidence. 

But, as % precipe does not lie againft a perfon that is not feifed 
of the fre^old, therefore when you (hew a recovery, jw mu/lprtve 
fiifin in tbi tenant to the precipe : however, in an ancient recovery 
/nfin fviti be prefumed: efpecially where pofleiSon has gone agree* 
able to it fince ^ for that fortifies the prefumption that every thing 
was rightly tranfafled : but, in a modem recovery, xix^fi^n muft 
be proved ; becaufe, from the recency of the f a£i, it is eafily done; 
and prefumption in f uch cafe is not equally fortified by fuhfeqaent 
pofleflion. 

But though in the cafes of old recoveries, the Court will pit* 
fume that there were proper tenants to the ^£c^ where no deed 
appears; yet, where deeds appeared inrolled for that purpofc^ 
wherein proper parties had not joined, and the uies were de- 
clared to be warranted by fuch deeds, the Court would not pre« 
fume that there were any othe^. Fid^ P/en. cfa. MJeffmeMt, anU. 

'3 a. Of 
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a. Of Verdias. 

t. Asto Terdidsy it is a general rule. That no verdiA (hall be p«r Prattjua^ 
given in evidence) but between fuch as .were parties in the caufe ' ^^^* ^^* 
in which the verdi£): was given, or privies to them. * R»ym. 730- 

Therefore, a verdi£b on an indiAment cannot be read on an PerPmt, JiA^ 
dflion for the fame caufe \ as an aflault, /x^r.-*-for the one is at '^^^^S. 
the fuit of the king, the other at the fuit of the party, i Raym. 73a 

However, in this cafe, which was an iflue out of Chancery, Jonetv.Whie% 
dewfavit vcl non, on which it was infilled. That die teftator »Stra.68. 
sras. non compos on the apth^ having (hot himfelf the 31ft j the 
Court were divided, "Whether the verdiB of the coronn^s in^ 
qut^t which Ibond him a lunatic, was admiffible evidence^ or 
not. 

So in this cafe, where goods had been taken in execution, and Latkow¥.sbe> 
the phintiff advanced the money to the officer, and paid off the ^'^^^^^^ 
execution^ but did not then ts^e an affignment or'bill of fale of ^ ^^^* 
the goods; another execution afterwards came into the houfe* 
under which the fame goods were taken; and being claimed by 
the pkdndff under the firft tranfa£lion as a fale to tiim, the fheriff 
snipannelled a jury, as an tnquijition to try the right of property, and 
they found it to be in the plaintiff: notwithftanding which, the 
plaintiff in the fecond execution indemnified the fhefiff, who levied 
on the fecond execution, and paid the money over td him, and 
the plaintiff brought trover againft the fheriff : — It was adjudged^ 
That the inquifition fo taken by the Jberiff^s jury was not admiffible 
evidence to prove property in the plaintiff, it not being under the 
king's writ. 

'< However, the above rule feems to be correft, and the rea<* 
** fon for it is. That it is the privilege of the party to crofs- 
*^ examine the wimeffes ; of which, by this means, he would be 
<* deprived.'* 

Therefore, a verdi£l on the fame pointy and between the sherwin w 
fame partiesy may be given in evidence, though^ the lands are ciarges,i7oo« 
not the fame: for in that cafe, the parties have had the liberty Bull. N. P. 234, 
of crofs»examination5 and nodiing can be more bppofite to na-« 
tural juftice than that a man ihould be bound by a decifion 
which he had not an opportunity of oppofing and controverting. 
Bvt it can be no objection to the evidence that the lands are 
different : for the objeft of difpute makes no difierence as to the. 
light. 

Therefore, in a trial between ^., leffee oi B. and £., and C, BulLKP.ajai 
leflee of £. and J}., in which the parties have only changed places 
from plaintiff to defendant, either party may give the former ver<^ 
didl in evidence, fef there each party have had the benefit of crofs-i 
•xamination; and the Court will take notice, that in ejedment the 
kffor is the real plaintiff, and the leffe.^ or nominal plaintiff, « , . 
fi£Utioo$ perfon. 

Another reafon why verdicts are only admitted, in evidence Lock v. Nor* ' 
^tween the fame parties^ is this ; That as a Itran'ger ihould not^ kKMrnt, 
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be prejudiced by a yerdi£^ in a caufe to which he was xM a party, 
he therefore fhall not hare any benefit from it j for no record, at 
convi£bioni or verdidt, (hall be eiven in eyidence» but fuch whereof 
the benefit may be mutual, ttz. fach whereof the deHnkhnt, aa 
well as the phdntifi^ might have made uSe, and given it in evi* 
dence in cafe it made for him : therefore a verdiA on an indid* 
ment is not evidence in an lAion tor the fame cauCs ; for as no 
peribn can be a witnefs in his own caufe in an a^ion, thongh he 
may be on an indi£hnent, to allow a convidion on an indi&menc 
to be evidence, would be to admit the party's own evidence | which 
ihould not be. 

<< But a verdid maybe given in evidence in cafe oEfrivieSf «n* 
<< der the following diftinSion :*' 

If there be fevexal remainders limited by the iaaae deedf a ver- 
di& for one in remainder ihall be given in evidence for another in 
tenoiainder ; but if there be a recovery againft a tenant for life, 
this is no evidence againft the reverfioner : for the tenant for lilii 
is feifed in his own right, and that poflfeffiOn is properly bis own, 
and he is at libery to pray in aid the ceverfioner or not ; and 
the reverfioner cannot pofiibly .conteft the matter where no 
aid is prayed : but, as if he comes in on the aid prayer, he may 
have an attaint, confequehtly the verdi^ can be evidence againft 
him. 

But where it is faid that a verdi£k may be given in evidence 
between the fame parties, it is to be underftood with this ie« 
ftriflion, timt it is of a matter tukicb nvus in iffui in the firmer cat^$ 
for otherwife it wilji not be allowed in evioence, becaufe if fuch 
verdi£i be falfe there is no redrefs, nor is the jury liable to an 
attaint. 

. As where in a cafe for tmfrilfully varmihing certMi {Mints, 
the property of the plaintiiF, whereby they were fpoiled, it ap« 
peared that an aAion had been brought by the prelent defendant 
aeainft the prefent plaintiflT, for work and labour in vamHhing 
thofe prints, in which the prefent defendant had a verdiA % and 
it was contended, that as the plaintiff might have defended him^ 
felf in that a£lion, by (hewing that the prints had been fpoiled, the 
verdt£l in that a£]don muft be held to be conclufive evidence in bar 
of this ; but it was ruled by Lord Kenyan^ that in orde|r to make a 
record of a verdi^b evidence to conclude any matter, it fhould ap- 
pear that that matter was in iflue; ^ich mould appear from the 
record it&lf ; nor Jboidd evidence be admitted to prove that under fuch 
record any particular matter came in queftion^ for that would be to 
try the caufe over again. 

But to the rule now laid down, are the following ezcep* 
tions : 

2. << In the cafe of tolls and cuftoms.** 

For the cuftom or toll is the len hei : and faAs tending to prove 
that, may be given in evidence by anv perfim, as well uiofe who 
have been parties to fuch fuit or to fucn verdids as have found and 
determined them : and in fuch cafe it is not material whether foch 
verdict be recent or ancient 

5 a. •« Whc- 
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at. << Whetlier parcel or net of a manor, old inqutfitions are admif- 
** (ible evidence." • 

In this cafe a commii&on under the great feal of the Exchequer, Tooker ▼. D« of 
Pafcb. 33 Eliz. Rot. 290. in Scac, directed to five commiilioners, ^"^"^V^ 
who were to inquire by the verdid: of a jury, if the prior of * **"' ' 
&. Swithin of IVinton was feifed of lands, called WooScrofts, aspar^ 
eel of the manor of Hinton Daubeny ( and whether king Hen. 8. '^ 

Edw. 6. Isfc. were feifed of it, i5'r. on which was a return by ver- 
dict, << That the prior was feifed of it as parcel of that manor,'' 
^c. This was admitted as good* but not conclufive evidence of 
the.fa£l3 contained in it ; though the defendants in this caufe were 
no parties to the inqutfition. 

So in this cafe it was agreed by the Court, tliat an inquijitio po/L J^onwv- White, 
mortem was good evidence. 

<< And it is evidencey though there has been a mif-trial of the 
" inquilition." 

For where on a trial at bar, the defendant made title under an JLcarhton v. 
old entail J and among oAer things offered in evidence an inqui/kio ^c^*^« 
poft mortem^ 2$ H.S. whereby it was found that the deceafed te- 
nant was feifed in fee, and upon a traverfe it went down into Salop^ 
where it was found that the tenant was 6nly feifed in tail, on which 
judgment and an amoveas manus iiTued \ it was obje£led that this 
was a mif-trial^j for that the lands lay in WaleSy and that the 
trial here was in Shropjbirej it being before ftat. 27 Hen. 8. c. 260 
which united England to Wales, and fo was coram non judice : 
But the Court ordered it to be read, faying it was not void^ but 
voidable. 

3. *< A third cafe is that of commoners." 

If an iffue has been -tried in an adiion by a commoner, on PwBulIer, luft* 
a right tf common, upon a ci^flom extending over the whole manor, j^^ ^' * 
a verdift on that imie* would be evidence in another aft ion, by.. 
another commoner, refpeding the fame right of common : aliter, 
where the common is claimed as belonging to a particular eftate. 

4. '< Where the cuftom of a manor is to be proved, that is, fuch 
*^ as regulates the courfe of defcents of lands, forfeitures, &C.9 
^ that IS ufually done by the fteward of the manor from the court 
« rolls, and by evidence from him or others of the ufage cor- 
*^ refponding with the cuftom." 

In this cafe howetrer, which was an eje£):ment by the heir in Do« « *«• 
remainder to recover cuftomary lands held of a manor by a widow ^^]||ft%'^*'^* 
durante ca/la viduitate, on the ground of her having committed a 
forfeiture by incontinence and having a child : it was held, that an 
entry of the cuftom fo to hold the lands, on the rolls of the court 
and admiflion in that form^ was fufficient evidence of the cuftom, 
thoHgh there was no evidence of its ever having been a£led on, or 
known to have ever been enforced. VoTper Ld. Ellenhrougb .•— 
It might have happened that from fear of the forfeiture or from the 
fenfe of moral obligation, no fuch inftances of forfeiture^ had oc- 
curred, fo that the cuftom would then come to be decided by 
the evidence of the forms of admiflion only* 

Vol. II. R 5- f' In 
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5. "In cafes of pedigree principally, in which bear/ay an J refu* 
«< tatlon are evidence^ there a verdidl, though not between the fame 
" parties, is evidence." 

As in fuch cafe a fpectal verdiB beiiveen other parties gating a 
ptdigreij would be evidence to prove a defc$;nt ; fpr in fuch cafei 
what any of the family have been heatd to fay^ general reputation 
in the family, entries in fami.ly4>ook8, monttmental infcriptions^ 
recitals in deieds, are allowed. 

However, in this* cafe, where a fpecial verdifib was ofiered 
in evidence of a pedigree, Wrighi^lxx^* was for admitting it» 
but the reft of the Court refufed it : But it is faid by Juft. 
BuUerj that Juft. fFright's opinion is now generally taken as the 
law* 

<J. A verdift, with the evidence, given in an aAion, brought 
by a carrier, for goods delivered to him to be carried, (hall be 
given in evidence, in an a£bion by the owner for the iame goods, 
againft the carrier : for it is ftrong proof that he had the 
plaintiff's goods ; and if the witnefs is dead or not to be fouxid, 
it is the beft evidence ; for it amounts to a confei&on in a court of 
record. 

7, So a verdi£l as to a right of public way, is evidence between 
other parties. 

&• So where a queftion refpeding a right of ^ater had been 
tried in an action on the cafe, it was ruled by Lord Ellenhorot^ 
at Hertford that a record of the verdift in that trial, was evidence 
in a fecond a£lion againft the fame defendant, though there were 
other defendants in the new adiion. 

3. Of Judgments. 

Judgments come nearly under the . fame rule as verdifts ; for 
regularly, no judgment is adniifllble evidence, but againft parties 
or privies. 

But there are fome exceptions : 

1. As on an information, in nature of a quo warranto^ againft the 
defendant as bailiff of Scarborough ; he made title as elected under 
the bailiffihlp of Batty and ArmRrong ; and upon iiTue joined, 
whether they were bailiffs or not? a record of judgment of oufitt 
againft them was read in evidence. On a motion fo^p a new ^ial, 
it was held td have been properly admitted. 

2. A judgment of oufter againft a corporator is cond^five evi^ 
dence againft another who derives title under him. 

3. A judgment of condemnation in rem in the Exchequer is 
cbnclufive evidence of the legality of the fervice^^Q*'*;^* if the 
a'cquittal is concludve evidence of the illegality of the {eizure> ift 
an a£lion againft the ferving of&ccr. 

, 4. Of Writs. 

Writs are to be <giyen in evidence differently where they anf 

only inducementi and vvhere they are the gift of the a^pn. ^ 

• : 4 T. Where 
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t. Where '^ iftrirh is cmly inducement to the aZlioh) the taking Bull M.?. 334* 
t>Ut the writ may be proved without any cofj of it ; becattfe$ • 

poffiblTf it n^i^t not be retunted^ and then it is no record: but 
where the writ is the gift of the a£^ioit, there muft be pro-* 
dnced a copy from the record } for it does not becooie the gift 
of the a£^ioh till it is rettkmed \ and it is neceflary to have the 
beft evidence the nature of the thing is capable of. Fid. ante^^lu 
Trejfafs. ' 

And where the writ is the gift of the a£iion, and is not re^ 
turned, fo that the party could not give an office copy in evidence. 
As in this cafe, when it was neceflary to prove that a writ had EtlnonflcMie . 
been iflbed to fupport an averment to that efie£l, it was held that ^*e/**{^*p n^ 
it was not fufficient to prove the fracipe by the filacer's book« 160,^ 
and notice to the bppofite party, who nied it out, to produce it. 
The party (hould go further, and prove that he fearched at the 
Treafury to find if it had been returned, and that no fuck 
Writ was found there^ and fo that it muft be in the party's ' 

hands. 

2. So the (herifPs return OA the writ is prima facie eyid^m^ Gyffbrdr. 
bf the fads ftated in it, as where the Iheriff returned fpecially Woodgate, 
that he had kept the goods taken under the firft writ cdf jCya^ "Eaft.»97« 
and kept them unfold at the requeft of the plaintifis and ^fen« 

dants. 

3. To prove the ifluing of a writ it is not fufficient to produce Edmonftonc r. 
the precipe and give notice, the Treafury ihould be fearched, and S*!J*n ^ ^ 
no fuch writ be found. ^- ^- ^* ^^ 

5. Of Affidavits. 

t. << Affidavits muft be regularly intitled, in order to taake 
*< them evidence, and the ehriftian as well as fimame be meR^ 
« tioned." 

Therefore, where affidavits were produced without any //Hfc PerLdKenyon, 
tftbe caufe^ the Court would not allow them to be read ; tlaough » T. Rep. 444- 
the counfel on the other fide were willing to waive the obje£tiom 

So if they are mif-intitled, as in miftaking the Chvtftiatt name Klx v.Jow»tt|^ 
of any of the parties. HU. 31 G. 3. 

But where the application is to make 2ifubmiffiw to an arbitral ^ 
tiori a rule of Courts under the ftatute, where there has been no 3 x^R^i). 601. ^ 
a£lion, the affidavits upon which one of the parties applies for an 
attachment for non-performance of the award, need not ba intitled 
in any caufe \ for there is then no a£Hop ^ but the affidivita ia 
^fwer to the application muft be intitled. 

So on a rule for ah information being moved, the affidavits ,Rex v. Jonei, 
were intitled in no caufe •, but the affidavits in ihewing caufe were i Stra. 704. 
antiried Rex v. jonesy and held to be right ; for till the rule granted 
there ^zs no caufe in court. • 

And even after a rule for an information had been granted, Rexv.Harriro|| 
and the affidavits produced in fiiewing caufe againft that rule were 6 T. Rep. 6b. 
not intitled ip any arttfe ; the Court held, that till the xmW was 
in)de abfolute^ the affidavits need not be intitled. 

R a So 
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So in moving for a certiorari to an inferior ooiutt tbe affidaTits 
were intitled Rex v. Lewis; and objeAed that there was no fuch 
caufe then in court; but the Court held it fufficient that there was 
juch caufe in the courts below. 

Till an attachment ifTues, the proceedings muftbeon the civil 
« T Re z^i ^^ * ^^^ ^^ iflues, on the crown fide : fo that in moving for an 
Wood v^^Webb, atuchment the motion and affidavits are to be intitled << in tbe 
3 T. Rep. 153. M cau/e ,-** after the attachment they are to be intitled " the King v. 

'* the perfins to he attached^ in a caufe of — v. 
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2. An affidavit taken before a Judge at Nrfi Prius upon an in- 
formation ifluing out of any of the courts above, and which affidavit 
has been returned^ is fufficient, on which the Court will grant an 
information* 

13. << As to fwearing affidavits." 

Now by rule of court in Ea/ler Term 31(^.3. it is or- 
<3ered| ^ That where any affidavit ts taken by any commiffioner 
** from any illiterate perfon^ the commiffioner taking it (hall cer* 
« tify or ftate in the jurat that the affidavit was read in his pre» 
^< fence to the party making the fame ; and that fuch party feemed 
^< perfeflly to underftand it ; and alfo wrote his or her fignature 
•* in the prefence of fuch commiffioner." 

And by a rule of the Court of K. B. made in Michaelwuu Term^ 
37 Geo. 3. " Upon every affidavit fwom in that courts or before 
<< any Judge or Commiffioner thereof^ and made by« two or 
«< more deponents, the names of the feveral perfons making fuch 
<< affidavit fhall be written in the jurat ; and that no affidavit 
*< fhall be read or made ufe of in apy matter depending in that 
*< court, in the jurat of which there ihali be any interlineation or 
<« erafure." 

' 4. << And Affidavits made in the courfe of any caufe ufed and 
*<< filed are good evidence, and admiffible at the trial of the caufe 
<< without nirther proof} as if taken before a commiffioner, that 
<< that he was not a commiffioner," eft»gr. 

As in this cafe, which was trefpafs for falfe imprifonment of 
die plaintiff ; an affidavit made by the defendant, (hewing caufe 
againft a rule for difcharging the plaintiff out of cuftody, was ad- 
mitted without further proof. 

And proof of fuch a caufe depending, and that fuch affidavit 
was fworn by the party, would perhaps be fufficient proof even 
on an indi£lment for perjury ; but the copy of it would not. 

5. Affidavits filed in one caufe, may be read as evidence in 
4l.Rtp.s90. ^||Q(}|0|.^ 2md ^ affe& perfons> not parties to the caufe $ as the 

attorney, officers, isfc. 

6. Voluntary (Affidavits are evidence againft the party, Vid^p^. 
4inder the head of Anfwer in Chancery, how for Evidence^ 

7. The Court will take notice of affidavit fwomf before foreign 
magiftrates, if properly authenticated. 

As where it was taken before J. C, bailiff of the Ifle of Man, 
held to be fufficiently authenticated, by a perfon fwearing that he 
knew the fubfcriptioh of J. C. to be his hand-writing. 
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Tint where the aiSdavit was of the acknowledgment of a warrant Ez pme 
of attorney to fuffer a recovery taken before an ordinary magiftrate ^^jJ7* . 
in a foreign country, held that it fhould be attefted by a notary. * " *^^* 

In the cafip however of affidavit from Ireland taken before a ^*»c!. 
high judicial officer there, the Court from courtefy require no 
filch atteftation. 

V 

2. HOW MATTERS OP RECORiy ARE TO BE GIVEN IN EVIDENCE^ 

r. As^ to the general rules oC giving them in evidence : a. How 
each in particular. 

I. How Records in general are to be given in Evidencer 

I. << Records are evidences qf the htgheft nature^ and are con-^ Co. Litt.117.^ 
^••dufive evidence of the matter in queilion : no averment is per- 
'< mttted againft them ; therefore, whenever a queftion or caufe 
^ of action arifes on a record, the party cannot deny or aver 
<^ againft the record, but only deny that there is fuch a record ; 
«« that is, by the |dea of fiui tiel record." 

** Whenever therefore this plea is pleaded, itjball only he tried 
^ hy the rec^d itfelf; and every matter wlych can be tried by the 
^ record (hall be fo tried : nor can the party bring it ad aliud 
«* examenJ* 

As where in affumfjit the defendant pleaded in abatement, Forfter ▼. CaUn 
" That he was an attorney of the court, and fo privileged;" » Sin. 78. 
die defendant replied that he was not an attorney, and concluded 
to tie country. On demurrer it was held. That he fhould have 
concluded to the record, as the names of all attornies of the court 
are kept on a roll^ nvhich wax a record of the courts and by which it 
ihould have been tried; if the party was an attorney o/the court 
or not. 

So if a man juftify the having done a thing as a juftice of aRoilAiuv^T^. 
peace, the queftion, whether a juftice of peace or not ? muft be K^ 9' 
proved by the record of the commiffion of the peace. 

<< Bdt where the iflue is on a matter of h£k conne£led with a 
« record, that (hall be tried by a jury." 

As if die queftion was, Whether the defendant did appear ? that Hoev.MarflMlI^ 
muft be tried by tlie record ; becaufe the appearance ought to be Cro.EU1.131. 
entered on record : but if the queftion be if the defendant did ap«' 
pear on a day certain^ that (hall be tried by a jury \ for it is not 
neceflary to enter the day of the appearance on the records 

So the day-book kept at the judgment office was held not (o be ^e^^.Meecocl:* 
evidence of time of (igning a judgment* iEfj».N.P.c.x77* 

If the queftion be. Whether J. S. were fheriff of the county of -Abbot of Strata 
Kent? it (hall be tried by die recgrd : becaufe every fheriff is ap^ ^^ ^j^l'.'' "^•^ 
pointed by letters patent^ which arf always recorded* 

But if the queftion was. Whether J. P. were under^fheriff to BraTriaf, 
/• &.? that (hall be.tried by a jury: for the appointment ot an ^^"3- 
onder-fheriff is never reqorded. 
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^ If the fkmg% after Imring returned e^pi eorpus^ pictd to M fee* 
tion of efcape that the part^ never was in cuftodyt the qoeftiooi 
Whether the party ever was m the (herifPl cuftody i maybe tried 
by the record of the return* 

But if the Iheriff had returned mn e/l inventus^ and an ^6U(H1 
been brought for the efcape, whether the party were arrefted o? 
not, Ihall be tried by a jury. 

liF the queftion be. Whether a deed be enrolled f it is to be 
tried by a record of the enrolment : but a queftion a/ to the tim§ 
bf the enrolment jhaU be tried by a jury ; for fuck is not necefiaiy 
to be enrolled. 

If the queftipn be, Whether a perfon has a right to a peerage 
ky ^rit f it (hall be tried by a record of the writ ; b^t ¥?iiether 
a perfon have a right to a peerage ky d^cept^ it (hall be tried 
by a jury % for it never can appeiir by the record that tke peiion 
claiming the peerage was delcended from him who was firft 
created a peer, 

2. Records may alfo, be given in evidence by eiemplificatioii 
or by a copy : and in what cafes the record itfelf, or an exempli* 
fication, or when a copy is evidence, the dtftinfkion is thls^ 
where the record h the ground of the aiHon it makes part of the 
pleadings, and appears in the allegations t in fuch cafe it is tried 
on the tffUe ofnul tie! record; and it (hall be tried by the record^ as 
a record is evidence of itfelf. 

But where the recotd is onlj inducemenfj in which cafe it is not 
traverfable, (for nothing is traverfable that does not make an end 
of the matter ; and it cannot make an end of the matter if find 
be joined with it,) in fuch cafe therefore the i0ue muft be on the 
fa6b, and be tried by the jury \ a copy of the record may be given 
in evidence to fupport the fa^ ; for whenever a record' is offered 
to a jury^ a copy is evidence. 

So that the difference of the two cafes is this : in the fbrmeff 
the iflue goes to the court ; for nul tiel record is an iflue in which 
the record itfelf is the only proof, and that the Court tbenn 
felves inquire into : for no averment will be admitted againft a fe« 
cord \ bift where the iflue is on other matter, and the recoitl is 
only inducement, as the cafe of an efcape, emgr. the writ is 
inducement and the efcape matter of fa£t; in which cafe it is 
only ncceffary to fhew thia there nnfm a writj as being an avePr 
ment in the declaration neceffary to be proved i and fo a copy ia 
proof of that. 

So where the a£lton was debt on a bail-bond by the alligiiee 
of the (heriff) the plaintiff* alleged a precept, called a bill of JUsil^ 
dle/e99, fued out againft the defendant in the original a&iou : tli6 
defendant alleged that no fuch precept iffiied : the plaintiff re^r 
plied that there did, a^ appears hy the records of the courts and 
prayed that they might be infpe£led. On demurrer the queftioii 
was. If the conclufion was good ? and per C«r.**-* The ifluing of 
a writ from another court, as of an original from the Cottit ot 
Chancery, is never a record of this ^ourt, un^il the return of it iai 

filedi 



lllcd 1' ktt tk tfiaHgef a^mtjhm tUfoitrtf tJ&okgh m ntum 
tbento is fihd^ is always a matter of record of this courts becaufe 
there appears on the roll att awitarcl dT the writ* 

Whenever therefofv the trial is by the. record^, fhat is, on the Broc.Faa.R6e, 
ifiiie of nul tiel record, a day i$ given to bring in the reccMrd ; if the plac.o. 
record pleaded is a record of amtber and inferior courts the party ij'fl/'' ^* 
pleading it muft fue out a certiorari to the officer of that court Brow? ^* 
who returns it| and hd can only hare it by certiorari, not by an 2 Burr! 1034. 
order on the officer to produce it ; but if the record pleaded be of ^^^^ P**"* 
a fuperior court, there the party pleading it mufi fue a certiorari 
0lft of Chaneery > into which court ^ben it is returned, it is 
fent by a mittimus from the Chancery into, the court whero it is 
l^eaded. 

If the record is of the court where it is pleaded, or of a fupe- iu«l 
rior court, if it be not brought in on the day given, it is a failure 
of record ; but if it was a record of an inferior court, if it is 
not brought in on the day, it b not a failure of reoord \ but the 
party muft fue out an akas or a pluries certiorari g for m this cafe 
he is guilty of no negle£t, as he is in the two former. 

<< When the record is brought in it is good evidence, or other# 
^ wtfef under the following diftin&ionsrf'' 

!• '< If the record be fet out imperfeflly or partially, it is fuf^ii Bra FaiLlUc 
•« ficient if enough appears to prove the matter in difpute/' pi- 4^ - 

As if a man pleads a recovery fujfered tf tne 4rr^,.and the neerd ibid. 
brought in is a recovery of two acres ^ this it good, and not a failure 
of record \ as if two Were recovered, one certainly is. 

80 If a man declares on a recogniaanoe by J. £*, and*the rescrd lEIO. 
is of a recognizance of J. £. and «/. N. jointly and feveraUyj it 
is good } for J% S. is liable for the whole. 

2. <* So a variance in a part not material is not fatal.'* 

As if there be pleaded a record of m outlawry^ the p/aintif, ut Bro. FailRec 
ihefuit ofJ*S*i and on bringing in the record it is an outlawry at pl*i. 
the fuk of J.N^i it is not a failure of record 1 for the material 
queftion is^ Is there any outlawry againft the plainti£F? 

So a variance as t» a toniinuanee is no failure of record % for the Coachmaa 
continuance is not a material part of the record. v. Mallear, 

3, « But a variance in a materKjl part is fatal." Mob. 179. 
As where the plaintiff declared in debt on a judgment (f Trinity Raftall v. 




record. 

. So where the declaration ftated a judgment recovered, at the S,C. 
fuit of one, and it appeared to be at the fuit of tivo perfonS, it Was 
adjudged to he a- failure of record. , ' . ' 

. So where there was a variance betweeil th(^ judgmetit and hij, Ktxv.'E^n^ 
prius xoWy it was held fatal : as where the indi£tmenl fet Out that ^tKkp.CiA 
<* the caufe cajgie on to be tried before Lloyd Ldtd 'Kenyan^ Q, J* ^ 
^f. tf^illiam Jones being afibciated :'* afid that iu thtf judgment 

R 4 ' roU 
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voU it Tvas ^^ Rfger Kmjm himg aflbcfatod." Tbia was hcU % 
fotal Taronce. 
ImJ^*^^ But if a record ti $neiajofa term be pkaded» and a r«£9rJ rf 
HArd. aoa another day be bnougbt in, this is not a Tariance ; for tbe whole 

term is but one cfaiy in the eye of the kw. 
Bro FiU.Rec. AliteTf where the day is material. 

bVf^iL R So if a man pleads the outlawry of the plainti£F by the name 

pL II. ^^ o^ J* ^' Knight^ and the record brought in be of /• S* Gent, this 

is a failure of record. 
Dyer, 87. So if the record of the outlawry brought in vary from that 

pleaded in the day of tbe return of the exigent^ it is fatal ; for the day 
is materiaL 

And wherever there is a failure of record, the party pleading it 

has judgment againft him. 

Per LordMi&f- But it is to be obfenred, that the records which are of them- 

^^^* . felves condufive evidence, are records of tbe ceurts of record 

^' in England only: for though an a&ion lies on the judgment 

of a foreign court, the record of that court is not conclufive 

evidence, but the adion is debt or aflumpfit, and muft go to the 

country. 

Walkers. Therefore where the a^ion was on a judgment of the courts 

v^cer, in Jamaica^ and the declaration concluded with a prout patet per 

Douj^ k. recordum, it was held to be wrong, and was reje^ed \ and the plea 

of nultiel record a mere nullity. 
Walker ▼. And this doArine is general as to all courts in England not 

Witter, ante, of rccord, as ex gr* the great fei&ons of Wales ^ which is not a 
Co. Litt. 1 i7.b. g^^rt of record j fo of the county-court, hundred-court, and coort- 

baron. 
BiiU.N.P.ia6. 3* Another reafon why copies of records fhould be good evi- 
dence, is, that being tlungs of a public nature, to which every 
one has a right to have recourfe, they cannot be transferred firom 
place to place to ferve a particular purpofe ; therejbre copies, if 
properly authendcatedi are good evidence \ but a copy of a copy 
is not evidence \ for the belt evidence the nature of the thing will 
admit muft always be given, and the further any thing is removed 
from the original truth, the weaker the evidence muft be \ befides 
there is a chafm in the proof, becaufe it cannot appear that the 
firft copy was a true one. 

Thefe copies therefore are twofold : ift. Under feal : and 2dly» 
Not under feal. 

ift. Of Copies under Seal. 

I. Copies under feal are called exemplificationsy and are of better 
Tooker vJlKjlt credit than any fwom copy ; for the courts of juftice, by putting 
of Beaufort, their feal to them, atteft tneir authenticity, as done under their 
8iyarRep,a97. authority, by perfons more capable to examine, and more critical 

and exa£l than another perfon is or can be. 

Exemplifications are twofold : under the broad feal, and under 
the feal of the Court 

• 16 i«£xeaip* 



i:VlU-™. 249* 



^JUC» 



- t . Stttnplifications under tlie bibad or gcMt feal» are of them*- BuH n. p. %%6t 
felves records of Ae greateft iralidity, and to which the jmy oaght <o Co. 93. 
to ghre credit under the penalty of an attaint. 

Thefe records fo exemplified under the great feal, are either 1^14 
records of the Courts of Chancery^ or hare iflued from tt^ or are 
fent for into the Court of Cbmnetry by cniiarari, which is the 
centre of all the courts, and from thence the fubje^l receives a 
copy under the atteftation of the great feaL 

But upon exemplifications under the great feals it is to be 
obferved, 

1. That nothing but r«cvri£r exemplified under the great feal, BulLN.P.aa;. 
may be admitted in evidence ; for being there preferved by the 

proper officet of the courts they are fuppofed to be free from all 
razure and corruption, and fair and unblotted, fo that there can 
be no danger from the exemplification^ but deeds exemplified 
under the broad feal cannot be given in evidence ; for they being 
in the cuftody of the party, and not of the law, are fubje^ to ra-> 
zuies and interlineations, and therefore ought to be produced 
themfelves, as the beft evidence of the contra£t. 

2. When the record is exemplifiedj tie whole ought U be exem^ 
plifiedy for the conftrudion muft be on the whole taken toge- 
ther : however, this rule muft be taken with fome reftriAion* 
Vid, pofi. about giving fwom copies in evidence. 

3* << In fome cafes an exemplification of a record is not com- 
<< plete evidence of all matters contained in it/' 

As if letters patent be given in evidence, in which it is recited 2RollAl».67S. 
" That a certain office was before granted to J. 5. and that J. 5. ^"- N,P-»i^ 
furrendered it to the King^ who accepted the fame, and granted . 
it to /. /}.;" this is not enoueh to avoid the title of /•&, hut the 
record of the furrender nutjl bejoewn^ or a trxie copy of it j for the 
recital of fuch furrender is not the beft evidence that the nature of 
the thing will admit ; and it would be of dangerous confequence, 
if by fuch fort of fuggeftion a man's title might be avoided \ but 
if letters patent were given in evidence whereby, in confideration 2aolLAb.68i» 
of the furrender of former letters patent, the King grants a par- 
ticular eftate to the party, this would be fufficient proof of the 
furrender v for the taking of an eftate by the fecond letters patent, 
is itfelf a furrender of the firft ; the fecond letters patent are the 
beft proof of the taking of fuch eftate, and then the furrender is by 
operation and conftru^ion of law. 

So if the queftion turns on the furrender of a former grant, Earlof Mon- 
which is denied by th^ defendant, and to prove the former grant tasuev.Lord 



he takes advantage of the recital in the latter, (as in the cafe firft J^ vent'1701. 
put above,) he fiiall be bound by the recital of the furrender \ 
for he muft take the whole together ; but if he only relies on the 
formtp patent which he produces, it will put the plaintiff on prov- 
ing the furrender. 

So if letters patent recite a former grant to another, and grant Ctwgg v. 
of the office to commence from the determination thereof, the* Norfolk, 
party claiming under the fecond muft produce a copy of the firft, ^ ^^' 

that 



af9 

dat the Cnsrt inay fte dMt it it idettnBfatd ; fo 
other pvoof of the dateraiiiiattoii of the-gmit tkan iIm gnnt tdelf^ 
though perhaps in fuch caft if the recital were thai it was 4ete!^ 
* mined, the i^hdle recital would be tabaa together* 
BuU. N. P. 2%7, i« The fecottd fort of efltempUficacions are tlio£e «ild#r ibfij 

of tie c$urt where the record is kept, and fuch are ;ef higher credit 

than any fwom cepy;«bttt thefe cm onl7 be of lecoids of dot 

court, under whofe feal they are exemplified. 

Whitehead's And the exemplifications of fines and recoveriea under the JMni* 

^fe, cit. A^/ y^here the records were confumed, has been admitted in 

emence* 

Green ▼.Proude, S^ ^^^ ^ exemplification of a recorery in a court of andent 
I Mod. 1x7. demefne being old, and the records lo(l. 
OUvev.Givin, By i^^t. %T Eliz*^^ the exemplification of a recovery ia 
H^nLiiS. Wales^ or a county palatine^ is of the fame validity as the ongi« 

nal records. 

2. Of Copies of Hecords not undet Seal. 

Thefe copies are of two forts : i . Sworn copies ; % Office« 
copies. 
Of each of thefe atid how given in evidence. 

1. Of Sworn Copies. 

Sworn copies are the copies of records which the witnefs wlio 

produces tftem fwears he examined nvitb the t^ginai ; as the copy 

of a Judgment from Jreiand, exgr* ot from one court in Wtfi-* 

mifffler-Hail to another. 

BuHN.p. ft»8. I. But the copies fo admitted muft be copies of records intighi 

into court in parchment^ and not of a Judgment, ek gr. in paper 

figned by a mafter, though upon fuCh judgment you may tak6 out 

execution 5 for it does not become a permanent matter till it be 

delivered into court, and is there fixed as a roll of the coart; for 

until it become fo fixed, it is transferrable, as not being a mil of 

the court ; of which only the law allows copiesj as tKey ought not 

to be ttansf erred from place to place. 

Gre^ttv.Proode, But a copy may be giren in evidence wbere the rinrd is hjtt 

Lik°%"s without fwearing a true copy j for the record is Irt the cuftody rf 

* • the law, and therefore if loft> there ought to^ be no injury tp the 

parties' right ; and confequently the copy ought to be admitted 

without fwearing to any examination of it, finoe there is nothing 

with which it can be compared | but in fuch 'cafe the inftnuneht 

(hould be according to the rule requited by the civil law vetuJlcU 

temporis atit judiciaria cognitione roborata. 

iSalk. a8j. As in ejeSment for a reftoty, to which a recufant had prefentcd, 

the record of the cpnviftion being proved to have been burnt, 
it was alfowed to be proved by the eftreats hito the Exchequer. 
AnoiK. 80 the copy of a decree of tithe in London has often been pyai 

X Vent 257. in evidence withe ttt proving it ^ tnie copyi be^aufe (he original i^ 

lolfc- 



/>««*K^' 



t|l 

** fh liat y iw c fifcry of hmfa la anrieiit JemAc^ ^i^it to qi^U IM 
lial is feft ( bm poftfifam bw gone astxMdiiig «o tii^ 

^. As to how fuch a copy is to be giren iaendenct. 

If afwomcopyisgivnineviiivnce, itmuftfosa^f^^whole slBftt;9i; 
record ; for the pncedent or fubieqUeilt words maty vary tbe fttife 
and import of the thing produced. 

. As in the cafe of inquifitions po^ mmtnnt and fuch priyateof-* Per LdHitdi 
fices in which you cannot read the return without aifi ttaiing J*^H'^*s^'h 
the comn^ffion g Dut in cafis tf nmn gemral -conctm and mUfritty^ {^f^ ^. ""^ ' 
•s the nfinifter's return to tm commiffion in Htnry tht tth*% time^ Bull H. F. i»8r 
tb inquire into the vatue of livings, it would be of ill confe** 
quence to oblige the parties to take copies of the whole record^ as 
the commiflion is a thing of fuch general notoriety that it requires 
no pfoof • 

And in fuch cafe where, a copy is offered in evidence, it is fuf- I^jjf ^'^"t* 
ficient to (hew by a witnefs that he compared it with the original ^^ ^ 
record, by holding it and reading it while the officer of the 0)urt 
}ield and read the record aloud to hitn« 

3. Of Offiee Copies, 

As to thefe a difference is to be obferved between office-edplei Bun.M.P.ss9»' 
^iten out by a perfdn intmfted by die Court for that purpofe, ' . 

gnd a copy given by an offioeih of the Court not intrufted £0* that 
purpofe : the firft are erideiice of themfelvek without proof ; thu 
latter is not evidence without proving it oAually eaaniined % im 
overy credit is to be given to a party appointed by law to a patw 
ticular trttft as far as it el(ttnds, but not to Mhen wIm> are not fo 
intrufted. ' 

Therefore the chirograph (f^fim is evidence of fbch a fine, be* Ibid, 
caufe the cbhrographer is appointed to give out copies of the agnermnt 
iff the parties vfhich are lodged rffrcord. 

But where the fine is to be proved with prodamationsy (as it muft Chettle r. 
be to bar a ftpan^r,) //t^» indorfemenf of the proclamations ty the chi* ?^/i»..^ 
in^^r^^ <Hi the back of the chirograph, is not evidence; for BuiLN.P.sa^. 
f hough the chtrographer is authorized by the common law to Attend cafe, 
make out copies of the fines to the parties, yet he is mi appointed cLnon'ix* 
by the Jlatutes to copy the proclamations g and therefore bis indorfe^ 5.0/ 
ment is not evidence* 

Therefore it is not enough to give in evidence a copy of the Bu]LN.P.si9u 
judgment, though examined by the Clerk of the Treafury ♦, bo* 1^'^*^^ 
^aufe it is no part of his office ; for he is only intrufted to keep fa^er<« oa 
/&f records fof the benefit of all men's perufal, not to make out copies being figned by 

of them, bim,andnot 

•r proved to be ex« 

amined,^ as id fuch cafe a furorn copy is evidence, but it muft be proved. 

So deeds enrolled by the proper ofic^r are gooi, evidence: aliier, BulLN.P.sa^. 
where made out by another clerk not fo intrufted, — Fid* po/l. 

So of depofitions. Fid* pojl. 

So a rule of Court produced under the hand of the proper of- » Ld. Rtyw. , 
(Jeer is good eYi<len9e, without proving it a tr\ie copy \ for it is an 7^* 

«*«i»4 An4 
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1 Stn. 307. 



BrocafY. Mayor 
and Aldermen 
of London, 
z btra. 307. 
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AndiMf^; lliatiHientiieeopf befidoicey die Court will M¥er 
order the ordinal to be produced, itnleis there is a faggeftion of a. 
xazare or a new entryw 

Therefore where ttie phtntiff moved that he in%ht have a copy 
of the poll, and that Strjl Wmri^ who had prefided as mayor^ 
znieht produce the original at the trial; the Court refufed to make 
fttch an order, as there was no foundation for it^ and the copf waa 
evidence* 

But where a rule was moved for on a jufticeof peace to pro* 
dnce an examination taken before him at atrial, it was gmnted, a* 
it was necefiary U fnve the band-mmtingrfthe partyf in order tc^ 
make it evidence* 
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2. HOW BACH MATTER OF RBCOR]^ MAT BE GtTBN DT 

EYIDENCB. 

1. Of gimral aUs tf pafUannni^ the printed ftatute*bobk i* 
evidence \ not that the printed fta^tes are perfe£b and authentie 
copies of the records themfelves ; but every perfon is fuppofed to 
know the law, and therefore the printed ftatutes are evidence, be* 
caufe they are hints of what is fuppofed to be lodged in every 
man's mihd already* 

But of pfivate aBs ifparliamenif the printed ftatute-'book is nbfe 
evidence^ though reduced into the fame volume with the genesal 
ftatutes % but we party eugit to bavt a copy ampartd witi the parll^ 
anunt'ToUf for they cannot be fuppoled to be lodged in the niind^ 
of the people. 

However, a frivate aB of parUameni in print dfat comeoms m 
nvhole county^ a» the aQ of JaeJford Levels, for rebuilding Tmr* 
ton, &c. may be riven in evidence, without comparing it with 
the record : and mefe things are rather admitted, becaufe they 
gain feme authority from bring printed by the Kin^s printer^ 
and befides, from the notoriety of die fubjetfc of them, they are 
fuppofed not to be wholly unlmowh : and for this reafon pnnted 
copies of other things of as public a nature hare been- admitted in 
evidence, without being compared with the orieinaL 

In trefpafs, a verdiA on a fa& in ifTue on a former trial is con-- 
cluiive in a fecond a£lion« 

So the printed proclamation for a peace was admitted to be read» 
without being compared with the original record in Chancery, in 
order to prove the day of the peace being concluded. 

In this cafe KeUe and Ra/laPs ftatutes differed ; and they who 
were for adhering to Keble proved, thai they had examined bim mtb 
the parliament-roll ; the Chief Juftiee mled Uiis to be fufficiettt, and 
Keble was read. 

2. As to fines, recoveries, judgments, writs, and affidavits, the 
law as to thofe, when the original and when a copy is evidence* 
has been already delivered. 

3* As to verdiBs, it has been decided, 

I. That if a verdift is offered in evidence, it ought to be 
proved by the record^ and not given in evidence by wkuefles $ 

thai 
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ibkt 1$, by die rec^d xtfdifi ot by an efteaoplifieationj aocording 
as the cafe is. 

Sut if the jury are agreed and difcharg^d without giving a 2RolLAb.6Sa 
verdiA, it is faid that it (hall be allowed to be given in evideMe^ P^-i* 
that the jury were agieed> in the cafe of a common perfon. 

So a nonfuit with proof of the evidence^ upon which the plein<> BiiU.N.P.a43. 
tiff was nonfuited, may be. given in evidence on another aAion 
brought by the Oime party, 

- 2, The bare producing of the p^ea is no evidence of the CortDnr.Waltei'y 
'verdiA, without (hewing a copy of the final judgment; for it iS^«*26^ 
might have happened that the judgment was arrefted, or a new 
trial granted* 

But this rule does not hold where the verdi£l has been given Montgomery 
#11 an iJfutdireBed out of Chancer/ f becaufe in fuch cafe it is not Y;^^'^^'«745> 
ufual to enter up any judgment ; and the decree in the Court of gat™ 
Chancery is equally proof that the verdi& was fatisfa^iory, and BuU.N.p.334. 
ftands in force. 

But the pioduAion oithep^ia is fufiicient evidence that/i&^/ Per Pratt, C J. 
was a trial between the parties y in order to introduce an account of ' ^^^'X^a. 
what a witnefs fwore at the trial. 

As on an indiAment for perjury againft a witnefs for what Rez^n^ 
he fwore at a trial, the po/lea is good evidence that there was a ^5- l^osdoa, 
trial, fo as to inm>dttce the words fpoken on which the perjury is cor«n l^^ 

aingned. Raymond. 

Rex ▼. Minns, 
Sitt. Weft. Tr. 
2. Ot PUBLIC BTIDENCB, MOT &BCORDS. 310.3. 8. P. 

niM. 

Thefe come under the general definition, that they muft be 
fuch as are evidence of th^pnfelves, and do not expe£l illuftration 
from any other thing : fuch are court-rolls and proceedings in 
Chancery: of thefe too, copies may be given in evidence, inaf'* 
much as there is a plain coherent proof \ lor there is proof on oath. 
of a matter which, if produced, would carry its own light with 
it, and by confequence would need no proof, 

Thefe form die principal heads following : i A;. Proceedings in • 
Chancery : 2. In the eccle(ia(lical ^ind other inferior courts ; 
3. Other public matters in the nature of records, 

I. OF THE PR0CBBDIN6S IN CHANCBRT. 

Proceedings in Chancery are not records, for the judgment is Bull.N.P.a35, 
is thffte/ecundum aquum tsf bonumy and not fecundum leges Anglia g 
fo that they are not the precedents of juftice, as not being memo* 
rials of the laws of England^ which bind the Chancellor in his 
determinations. 

Under this head, I (hall conCder, ift, The bill : adly. The 
anfwer : 3d]y, The depolitions : and 4thly, The decree. 

. X. Of the Bill in Chaiicery, and how far it is Evidence. 

t. It is faid that the bill in Chancery is evidence a..<:ainft the Yi»i4. 
complainant 5 for the allegations of every man's till (haJ be fup, J '^^'^'itd !Lf 

pofed 
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ppfed true, aiid as ap admiAon of the faft ; lor it (kail liot W 
prefumed that it was preferred by the counfel or folicitor witiiout 
the parties' privky, or that they mingled into it any fstds which 
Vnere not true ) but in order to make it evidence^ there muft btf 
proceedings on it ; for if there were none, it ftould rather he 
fuppofed to be filed by a (hanger to bar the party of fciser id e ncj e ^ 

As if a patron fue the parfon on a bond, and the parfon 
prefer bis bill in Chancery to be relieved, ftating it to be ai 
fimoniacal contfaA ; the bill and proceedings oh it may be 
given in evidence on an ejectment to make iroid A^ paifoaV 
Uving. 

<< But that where the bill is a mete bill of discovery, it (hook! 
^ fe^n that that would not be evidence." 

Thevefore, cm an iflue directed out of Chancery, to try thtf 
Validity of a deed, where one J. N. was produced by the deferi* 
dant to prove that he wrote it by rfie direction of Lord Pfrrers 
in 1720, and to contradi£i his evidence, the plainti(fii produced a 
HU 9f Chancery^ filed in 17x9 hy the defendant^ whicb mentitked 
tie mtdi the Ccmrt would not fuflFer it to be read, diough air 
anfwer had been put in ; for it was no more than the furmifes of 
counfel for the better difco^ry of the title : but in all cafes where 
the matter ujlatedhjthe hill as nfaB^ on which the plaintiff founds 
his prayer for relief, it will be admitted in evidence,' and will 
amount to proof of a confeiEon. 

« It appears however that the rule of law is now otherwife.** 

For it was, however, in this cafe decided, Hiat a bill in Chan^ 
eery is no evidence of any fads in a caufe, es^cept to prove that 
fuch a bill did ezift, and that certain fads were in liTue between 
the parties, in order to let in the atifwer or the depofitioti of wit* 
neifes ; the evidence offered was a bill (iled by the defendant him« 
fi^lf, praying relief ; and held. That the fads ftated in the bill, 
upon which the prayer for relief was founded, were not to be 
proved by producbon of the bill in Chancery. 

In this cafe, however, Lord Kenyan admitted a bill in equity,^ 
filed by an anceftor, as evidence tf a family pedigree ftated therein, 

Videpojl. 

2. Of the Anfwer in Chancery, and how far it 18 

Evidence. 

1. If the bill be evidence againft the complainant, much more 
ts the anfwer againft the defendant, becaufe it is given in oh oath. 

But an infanfs anfiver by bis guardian (hall never be admitted 
as evidence againft him on a trial at law ; for the law has that 
tendemefs for the affairs of infants, that it will not fuffer them 
to be prejudiced by the guardian's oath : fo the anfwer <f a 
truftee can in no caufe be admitted as evidence againft- his cejtvi 
que truft. 

So though an anfwer is evidence agaiaft Ab p«Fty hintfel^ it is 
none againft his alienee. 

2. But in giving an anfwer in evidence, if it is read as the 
coaf elBon of a party, it tntfi he taken altogether, and ^ot that part 
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oUty ie read which maiis agamjt the fafty nvhofi impu>$r it is : fat 

the anfwer is read as the fenfe of the party kkRMf ; and if you £•'! o^ ^^^^ 

take it in this manner, you muft take it entire and unbroken : 1'^^^^^' 

therefore if upon exceptiens tokens ^ feetmd anfiver has been put ifty x Sid. 418. 

the defendant may infift to han^ that read to explain what he fwore 

in the firft .anfwer. 

<< But though the whole of an anfwer muft be read when it is 
<< produced as evidence, yet it does not of cour£s make that part 
<f evidence for the party who ma<le it, which is in his own i^n 
*< vour } for he (hall be called on to prove the allegations which 
•^ he fo makes in many inftances." . . 

As where a bill was filed by creditors againft an executor to PerCowper.Ch. 
have ;in account of the teftatot's perfonal eftate, the executor fet ? 'h^i^p^^^l 
fbrth by his anfwer, that he had received from the teftator 1 lool. " • • ' *^'* 
whlcA oad been left in his hands ; that on fettling accounts with 
the teftator, he gave the teftator a bond for loool.; and that the 
lool. remaining was given to him for his trouble in the teftator's 
bufinefs, and there was no other evidence refpe£ling this iooU( 
it was infifted for the executor, That the anfwer muft be taken 
together, ^nd that it fhould be allowed to difcharge him, iince 
tRere was the fame rule in equity as at law \ but it was anfwered 
and refolved, That when an anfwer was put in iflue, whatever 
was cmfejfed and admitted need not be proved f but that it behoved the 
defendant to make out by proofs whatever ^vas infifled on by hhn by way 
of avoidance; but that was under this diftind:ion, that where the 
defendant admitted a fa£l, and injijied on a diflinBfaB by way of 
avoidance^ he ought to prove that matter of defence ; for perhaps 
he admitted the izQ. out of apprehenfion that it might be proved, 
and therefore fuch admittance ought not to profit him, fo far a^ 
to p^fs for truth, whatever he fays in avoidance ; but if it bad been ^ 
one foEti (as if the defendant had faid the teftator had given him 
xool.) it ought to have been allowed, unlefs dtfproved by the 
plaintiff, becaufe nothing of the fa£b charged is admitted, and the 
piainti£F may difprove the fa6l if he can. 

^< But where an anfwer is produced in evidence on a collateral 
^ matter^ not aa dire£l proof of the iifue, it may be partially re^d 
** in evidence." 

As where a Mrltnefs was produced refpe&ing the title to certain Sparrm v. Dns» 
lands, and to prove him incompetent an anfwer in Chancery was ^' ^1 C«i. a. . 
produced, in which the witnefs fwore. That he had an annuity oh( BuU N.P.'ii8, 
of the lands in queJUon $ Serjeant Mayptard infifted upon having the 
whole anfwer read through; but the Court refufed it, as it was only 
produced to proye the witnefs rncorapetenti not to prove the iffue. 

So if a defendant gives in evidence an anfwer in Chaneery Roeezd.Pc]lAtt 
6f the plaintiffs, it will not enthle him to avail himfelf of my ▼• Perran, 
onattor contained in the anfwer s which are onlyfiated as hearfay. aBof.&PuU.54i. 

3. << So an anfwer is no evidence for the party in a court o£ Bull. N.P.ajS. 
•• Taw, unkfs fo w^dered by the Court of Chaneery. in the cafe of an 
^ igiic dire^ed out ef ity of unlefs^ the other party luve made ii 
^ evidence by producing it fr/f.** 

' As where m ^ iflue out of Chancery, to try th^ terms of an Bourn T.Sir 
^ee»ent whith wa^ mtnefled by one witn^: ^e being dead ThomaiWhk- 

before 
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more, >t Salop, before the trial, the plaintiff was under the neccffity ^ proiuiAh9 
»747- a hill and anfwer in the eaufe^ in order to make the ntntfufis depofi,' 

Boll. N. P 238. ^^^ evidences by that means he made the defendant's anfwer evi* 

dence j wWch was accordingly read for him. 
Bull N. P. 438. 4. Voluntary afidavits are of the fame nature nearly as anfwers 

in Chancery, and may be given in evidence againft the perfonwho 
has made them •, but there is this difference 5 
ftid. That an anfwer which is the defence to a charge in a court of 

juftice, where the defence is an oath, A»// ie pre/umed to befwont, 
as it is proved by fliewing the bill and anfwer. 
SraitbT.Goodler, But a voluntary affidavit which is no part of any caufe dq)end« 
J Mod. 3d. jjjg in court, (as an affidavit that there were np incumbrances, 

exgr,) muj be proved to be/wTrn ; for proving it ^gned by tie 
partvy the proof goes no further than to fupport it as a letter or 
note; and as /ucb it may be given in evidence without more 

Bull N. P. 1.8 ^^ Another difference U, that the copy of an anfwer may be given in 

evidence^ but the copy of a voluntary affidavit cannot \ and the 
reafon is, that the anfwer is an allegation in a court of juftice, 
and being a matter of public credit, the copy of it may be given 
in evidence ; but a voluntary affidavit has no relation to a court 
of luftice, is a private matter, and not of public credit; and the 
affidavit itfelf muft therefore be produced as the beft evidence ; 
befides, it muft be proved to be fworn, which it cannot witliout 

it be produced. ,. . r ^- ^* 

Chamber, v. Therefore where in an aftion for malicious profecution, the 

Kobinion, plaintiff offered in evidence to increafe.the damages, an office- 

b'^'n V'kVg. copy of an affidavit made by the defendant in CTuncery of his 
Bull. N. p. »3?- ^J^y ^^^^j^ ^ ^^j^^ Lo^j Raymond would not let U be read ; and 

the plaintiff was obliged to fend for the original into Chancery. 

"But in fome cafes a copy of an anfwer is not evidence ; as in 
« the cafe of an indiament for perjury on it, though in all civU 

w cafes it is." " . w ' tc ^ 

Bun. N. P. a39. For on an indiament for perjury, though a copv may be offered 

t04 and fufficient to warrant the grand jury to find the bill, yet c^ji 

the trial the original mufi be produced, and pofiUve proof given that 

the defendant was fworn to it. , . ^ ,^ ^ „ - , 

Anofl. But proof that a perfon callmg himfelf T. S. was fworn, and 

3 Mod. ixd- ^jjt he figned the anfwer, and proof by another witnefs of the 

hand-writing, would be fufficient. 
Re, V.John So on an indiament for perjury, ,»«. .^^J?^»J" ^.^^^ 

Morrit, <c That there was no proof offered of the identity of the perfon wb^ 

2 Burr. 1189. „ p^^^ u nor even proof that any perfon at allfwore it C Lord 

Manrfield ruled at the trial, That proof of the defendant's hand- 
writing, and that the hand-writrng fubfcribed to the jurat was Aft 
maftc^s, as being fworn before him, was proof fuffiaent that thft 
defendant was the fame perfon, and that he fwore it. 

And in the laft cafe Lord Mansfield menDoned, That the reafoa 
of the order of the Court of Chancery, « That all defendant* 
«< fliould fign their anfwers,'* was with a view to the. more eafy 
difcovery of perjuries in anfwers : and as to the /wwr«|f , that it 
was fufficient proof of the attual fwearing>y the perfon charged. 
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to produce the Jurat aifejled hy the proper officer y at leaft fufficient 
to put the defendant upoii proving that he was perfonated. 

But no return of commiffloners (or of a mafter in Chancery) of Bull N. P. aj^. 
the parties fwearing will be fufficient^ without feme proof ef the 
identity of the perfon. 

3. Of Depofitions, and how far they are Evidence* 

1. The courfe of proceedings at law being only by viva voce Godb..^26. 
teflimony, depofitions are only admiflible ivhere the nvtfnefs who ^y;Woodg 
made them h dead, or cannot be procured; for till then they are ** ^^^S* 
not the beft evidence the nature of the thing is capable of. 

** Therefore, in order to make depofitions evidence at law, it 
" is neceffary to fliew that the witnefs was dead, or could not b6 
•* procured/' 

As where on the trial of an iflue out of the Court of Exchequer, Benfon ▼.Oliva^ 
the depofitions of a witnefs, taken fifty years before, were offered *Stra,9aa 
in evidence, but without any evidence, offered that he was dead, th6 
party relying on the prcnimption from length of time, which 
xrould .entitle a deed of that date to be read : but the Chief Baron 
refufed to admit it, though he added. That had proper Jearch been 
made and inquiry after the witnefs, he would have admitted the 
evidence after fuch a length of time. 

2. Depofitions may be read in evidence where the witnefs has Bull. N. P. %i9i 
been fought for and cannot be found; for then he is in the fame cir- 
cumftances as to the party who is to ufe him, as if he was dead. 

3. Where it is proved tliat a witnefs was fubpcenaed, and Ibid, 
fell fick by the way, his depofitions are evidence ; for then h is 
then the beff evidence that can be had, and anfwers what the 
law requires. 

4. *^ Though a witnefs was uninterefted when his depofitions 
** were made, if when called upon to give his evidence he is inte- 
*< refted, he can neither be heard, nor are his depofitions admiffible." 

For wiiere in an iifue out oi Chancery, one of the witnefles after Bakerv.Lort ^ 
his aepofitions taken became interefted, and confeffing it on a Fairfax, 
voire dire, was rejefted ; upon which it was moved to read his ^ ^^"^ '®'' 
depofitions as if he were dead ; but the Court refufed. 

So where depofitions had been taken in perpetuam rei memoriam, Tilley*s cafe, 
and the witnefs who made them afterwards became heir to the iSalk.a86, 
lands, and he was now a party to the fuit in ejeftment, it was 
held ckarly. That thefe depofitions were inadmiffible evidence ; 
for the intent ot taking the depofition is only to perpetuate the tejli'" 
niony of the witnefs in cafe of his death, 

5. A depofition cannot be given jn evidence againft any peffon RuOiwonhr. 
who was not a party to the fuit, as it is a matter of juftice that Counters of 
the party fliould have the privilege of crofs-examining him : there- ^"jj '^**^*' 
fore depofitions in Chancery Ihall never be given in evidence on 

an indi^^ment or information ; for in thefe the ]cing is a party, 

which he was not to the civil fuif. 

Neither can' thefe depofitions be read for a /{ranger againjf a ^bii, 
forty to the fuit : for as they could not be given m evidence againft 
Such fir anger, neither ftoft they be giren in evidcnce/cr Bim.- 
^ Vol.11- S ^ Nor 
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EVIDENCE.- 

Not for a ftranger to the fuit agalnft a purchafer under the party* 
As in the cafe of a bill filed by feveral commoners^ for their 
common which is decreed. 

But to this rule there are fome exceptions. 

1. In the cafe of cuftoms and tolls. 

2. In all cafes where bear/ay and reputation are evidence, depo- 
fitions in any caufe are evidence : for what a witnefs who is dead 
has fworn in a court of juftice, is of more credit than what an- 
other perfon fwears he has heard him fay. 

3. So where a witnefs in a caufe fwears to any fa£l, what that 
witnefs has fworn in depofitions in another caufe fliall be admitted 
to contradi£l him, 

4. So in Chancery it is the ufual pra£lice to read depofitions 
taken in one caufe as evidence in another, faving all juft excep- 
tions — as that they are between other parties. 

6. To make depofitions evidence, they fhould regularly ie 
taken upon bill and an/wer, which are proved to have been 
filed. 

And it ihall be fufficient proof that they were fo, by the fix 
clerks' book, mentioning them in the inrolment of the decree, 
though then loft. 

This is Vhere the depofitions are not of a very ancient date» for 
foriperly they did not inrol the bill and anfwer, and therefore oa* 
cient depofitions may be given in evidence, ivithout proof of the bill ofid 
anjiver ; fo depofitions taken by the command of Q, Eli%. upon 
petition, without bill or anfwer, were, on folemn hearing in Chan- 
cery, allowed to be read. ., 

But though proof of the bill and anfwer is neceflary, in order 
to make the depofitions evidence, yet this is to be taken with fome 
reftridion. 

« For if a bill is filed, if the defendant Jlands out to a contempi^ 
** depofitions taken are evidence, for then it is the party's own 
• << fault that he did not crofs-examine the witnefles : but depo- 
<< fitions taken before anfwer put in, are not admitted to be r^ui, 
<< unlefs the defendant appears to be in contempt ; for if there 
<< does not appear to be a caufe depending, the depofitions axe 
«* confidered as mere voluntary afFulavIts." 

Therefore where a bill was filed by the devifee, to perpetuate 
, the teftimony of witnefies \ the defendant, the heir at law, ftood 
in contempt and would not anfwer, and thereupon the plaintiff 
had a commifiion, and examined the witnefies to the matter of his 
bill iiir bene ejfe : the defendant joined in the commifliony and 
crofs-examined fome of the witnefles \ before, however, he put 
in his anfwer, fome of the witnefies died. Thefe depofitions 
were held to be good evidence, as otherwife the devifee might 
lofe the benefit of their teftimony, as the heir would not anfwer 
the bill, nor call the devife in queftion, till after the witnefies were 
dead. 

But if the depofitions of witnefiTes are taken de bene ejfe^ before 
the coming in of the defendant's anfwer, the defendant ftot being in 
contempt, fuch depofitions ^e not evidence, becaufe the oppoCte 
party bad not the benefit of crofs-examination i and the rule of 

the 
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the common law is ftri£t> that no evidence fliall be admitted, but 
what 18 or might have beeti under the examination of both parties : 
but perhaps in Chancery, on a fpecial motion, it might be ordered 
to be read. 

<< In all other cafes it feems that proof muft be given of the bill 
*< and anfwer ; that is, proof that a caufe was regularly before the 
« Court of Chancery^ upon which the depofitions were taken." 

For if a caufe be difmifled for irregularity of the complaint, the dackboufe ¥» 
depofitions made in it can never be read, for there was no caufe ^^<fleton, 
regularly before the Court but where the bill is difmifled, becaufe smith ^.*VMie* 
the matter is not proper for equity'to decree on ; yet depofitions iLd.RayiiL735« 
on the fads in the caufe may be read afterwards in a new caufe ^^' ^<^^ 
between the parties. , » Jones, 164- 

K a witnefs in his anfwer refers to a paper which is not of itfelf SJ^°*' ^' 
evidence, as containing' a ftatement of f a£ls to which he is inter- j campk xys. 
Togated, the paper may be read as part of his depofition. 

4* Of the Decree, and how far it is Evidence. 

A decree in Chancery or the Exchequer may be given in evi- * ^^- *Jf* . 
dence between the (ame parties, or any claiming under them; xKrbtai. * 
for their judgments muft be of authority in thofe cafes where 
the law gives them jurifdidion \ and it would be abfurd not to 
fuffer what is done by virtue of that jurifdi£lion to be full proof. 

7. So a decretal order in paper with proof of the bill and an- ibid. 
fwer, or if they are recite^ in the order, is good evidence. 

2. OF THE PROCEEDINGS IN THE ECCLESIASTICAL AND OTHE& 

INFERIOR COURTS. 

tft. How far they are evidence : ad. How they are given in evi-* 
dence. 

I. << With refpeA to thefe matters, it is in general to be ob- BuU,N«P.2i44< 
*< ferved. That wherever any court, ecclefiaftical or civil, pof- 
*< fefles a competent jurifdi£lion, the decree, fentence, or judg- 
« ment of that court is conclufive evidence of that matter when* 
<< ever it arifes collaterally in queftion in any other court of juftice 
«* in the kingdom/* 

Therefore, where the a£^ion was for malicioufly procuring the Clews r. / 
plaintiff^ s 'wife to exhibit articles of the peace agaifift him^ and for Bathurft, 
iiving with her in adultery^ the plaintiff proved the marriage by a * "* ^ 
parfon and a woman ; to encounter which the defendant produced 
a fentence of the Confiftory Court of London, in a caufe of jac- 
titation of marriage, brought by the fuppofed wife againft the 
plaintiff, wherein (he was decreed free from all contrad, and per- 
petual filence impofed on the plaintiff. This was ruled by Lord 
Hardwicke Ch. J. to be conclufive evidence \ and the plaintiff was 
nonfuited. 

So where the a£lion was on a contra£i of marriage, and the Da Cofta ir. 
defendant pleaded non ajfumfjit t on the trial the defendant offered ^^'* ^*?*» 
in evidence a fentence of the Spiritual Court in a caufe of contraft, * ^'*' ^^ 
againft which the Judge had pronounced fe^tence^ and declared 
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Mrs. Filla Real free from all contraft. The judge ruled this to ht 
conclufive evidence againft the plaintlffi who was therefore non- 
fuited. 

And It was afterwards ruled in this cafe^ that the fentence was 
fo conclufive, that the judge would not admit evidence of fraud or 
collufion in cbtaining it. 

So in an aflion of trover for goods, judgment of condemn- 
ation in the Court of Exchequer in an information would be con- 
clufive. 

2. *< But in order to make the fentence of fuch Court conclufive 
** evidence, the que/Hon muji have coftie dire^ly before them^ and not 
*^ collaterally ; nor (hall the fentence be allowed to prove another 
*• matter collaterally." 

Therefore, if in an information againft A. S. iffue is taken on 
the fad, whether on fuch a year T. &. was mayor f and it is found 
that he was not ; if another information is filed againft C. D. and 
the fame ifTue joined, the finding and judgment in the laft cafe is 
not evidence in this. 

So where in trover for goods, upon evidence, the plaintiflF having 
proved his pofleffion, and the taking of them by the defendant, 
the defendant fhewed. That the goods belonged to one Jane Black- 
ham, to whom be had adminijlered : the plaintiflF then proved, That 
fome days previous to her death, (he had been married to him ; it 
was then infiftied for the defendant. That the Spiritual Court had 
determined the right to be in the defendant, for they could not 
have granted adminiftratlon to him but upon: fuppofing that. there 
was no marriage, and that this fentence being on a matter within 
their jurifdi£tion, was conclufive: but/«r /fi?// —-Their feqtenct 
is conclufive where it has been direftly decided \ fuch cannot be 
contradicted by evidence ; but it is otherwife where a collateral 
matter is to be inferred from the fentence ; fuch mav be examined on 
evidence. 

So where in doiver the defendant pleaded ne unques accouple in 
loyal mdtrimcnie; the plaintiff replied, Tliat Sir Ivilliam Wcifey 
had exhibited a libel in the Ec.clcfiaftical Court, charging her 
"with having committed adultery with Johi Robins^ and praying 
for a divorce ; that to that libel flie pleaded, That fhe was the 
wife of Robins^ and^iot of Sir W. JVoIfy ; tliat before tlie caufe 
was heard Robins d\<tA\ but that afterwarils the caufe was heard, 
and the Court decreed, That ihe had been lawfully married 
to Rabins : this was on demurrer held to be a had plea, for 
the fentence might be by collufion j it was a determination 
"to bind the right of land, to which the defendants or their 
anceftors had not been parties •, befides, the only mode of trying 
the validity of a marriage is by the biihop's certificate. 

« In this cafe it is obfervable, that the point to be afe^iAHied) 
« was the marriage of the plaintiff with John Robins : that that 
«* was not the direft queftion before the Spiritual Court, whkh 
•* was on the adultery ; therefore, the queftion was only coUa- 
** terally decided, and fo could not be conclufive : but it 19 there 
<* faid. That if it had come direftly in queftion on t}ie bifhop's 
•* certificate, that, would be conclufive." , 

14 3. Bur 
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' ^. But the fentence of the EcdeGaftical Court, in order to be Crofiv. Sdter, 
decifive, muft fee pofitive in afcertaining the right : for where in ^ " ^^ ^^\ 
cafe for difturbing the pbintiff in a pew, it appeared, That upon 
a libel in the Confiftorial Court, die Court had adjudged the right 
to be in the plaintiff; but that on an appeal to the arches, that 
Cdurt had reverfed the fornfer fentence : it was held. That this was 
xi6t conclufive evidence for the defendant* 

Therefore in dower, if the defendant plead ne unques accouple^ Bull N. P. 74s* 
&c., and the bifliop certifies on this iffue that the parties are mar- 
ried, and fuch certificate be inrolled, and judgment given for the 
demandant thereon : in the like a^ion agaifift another tenant^ the di'^ 
fendant will he concluded from pleading the like plea: for the matter 
having been ex dire^o determined between die parties, fo that it 
caA never be again controverted by them, the record is conclufive 
ividence of fuch fadl againfi all the world, 

4. *< And courts take the fame notice of the adjudications Saloucciv. 
«« of foreign courts in matters of which they have conufance, jl^^/*^^. 
<* and hold the fentences of fuch courts conclufive evidence ^ 
<< nor will the Courts here examine into the grounds of their deci- 
<< fion, if the matter appears to be within their jurifdi£iion.". 

As in an a£kion on a policy of infurance,with a warranty that th^ » Show. aai. 
fliip was Swedifhy a fentence of the French Court rf Admiralty con- LewU*^ ^* 
demning the veiTel as ^/if/^ property, was held to be conclufive Ante>'x45. S.?« 
evidence. 

Fid. Boltan v. Gla^Joni, 5 Ea/, 155/ 

J. " But in order to make the proceedings in the inferior Burton v. 
«« courts conclufive evidence, fuch courts Ibould have completejurif* ^*S!"j^j 
« J«^w«of the wholt matter which is the objed of the caufe.** 

« Therefore, if the fuit is in the Ecclefiaflical Court, if it is 
<< mixed with any matter of temporal cognizance, there the fen- 
«« tence is not conclufive evidence." 

. Therefore, if a man devife lands f the probate of the will in the i Roll. Ab.67S. 
Spiritual Court cannot be given in evidence ; for all the proceedings ^^ N.P.a4i» 
thertf as fdr as relate to land, an coram non judice s tot having no 
authority to authenticate any fuch devife, a copy of a will under 
their feals is nb evidence of a true copy. 

But the probate of the will ofperfonal ^te is good evidence, be^ 
caufe thdy nave the cuftody of all wills that concern perfonal eftate, 
and they are the records of that court, and therefore a copy of 
them under the feal of the court muft be good evidence ; and this 
is ft ill the more reafonable, becaufe it is tlie ufe of die court ta 
preferve the original will, and only give back to the party copies 
of it, under the feal of the court. 

But to this are the following exceptions :— 
I. *< Where the pai|v who wants to ufe the will of lands in evi«» 
.M dence Cannot procure it, in fuch cafe the ledger«hook is evl-* 
«« dence." 

As where in avowry for a rent-charge the avowant could not pro- Anon. 
duee the wiU under v^hich he claimed, as it belonged to the devifee of ^^- ^* ^' ^^^ 
fhe land J who was the plaintiff in the a£lion : in fuch cafe it was held 
tidmiffible evidence, and fufficient to charge die plaintiff to produce 
the ordinary's regifterx^f die will, and to prove former payments. 

S } &4I 
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SedquarCf If according to modem pra^licei the pLundff diofdl 
not have had notice to produce it ? 

2. ** Where a will of lands is wanting to prove a collateral matter f 
^^ as a defcent, exgr* in fuch cafe the ledger-book of the ordinaiy 
*• is evidence." 
DSke ▼. Polhin, As if it was neceflary to prove the relation of father and fon, in 
IxL Raym, 744 fuch cafe the ledger-book would be evidence : for the ledger-book 
Pettlt v.Pettit, is not merely a copy, but is a roll of the court 5 and though the 
Buu'n P %4L '^^ ^^^^ ^^^ allow thefe rolls to prove a devife of lands, yet when 

the will is only to prove a relation, in fuch cafe Ihe rolls of the 

Spiritual Court, that has authority to inrol all wills, are fufficient 

proof of fuch teftament. 

fiullN.P. 446. But a copy of the ledger-book is not evidence. 

Divif V. WiU And an examined copy of the aft book in the regiftry of the 

l"'2ift Ml, prerogative court of Canterbury^ dating that adminiftration wa» 

mnted to the defendant of her hufband's goods at fuch a time, was 
held to be evidence of her being fuch adminiftratrix in an aAion 
againft her as fuch, without giving her notice to produce the 
letters of adminiftration. 

6. On this head it is further to be obferved, 

*< That where any inferior or other court has competent jorif* 

<^ di£tion, and their fentence, decree, or judgment is final, Jucb 

«' decree^ fentence^ or judgment Jhall he conclufive and final in any 

** other court of concurrent jurifdiBion!* 

HutchSnTon^ Therefore where the defendant, having killed a man in Spmin^^wzA 

Temp. Car. t, there profecuted, tried, and acquitted, and afterwards vras indided 

quoted Sliow,6, hcre^ It Was held, That he might plead that acquittal in SpMu in 

bar ) becaufe the final determination of a court of competent ju« 
rifdi£lion, is conclufive to all courts of concurrent jurifdi£kion. 
Bull. N. p. 24^, 80, as before-mentioned, in cafes of dower ^ upon which the 

bifliop has once certified marriage, that ihall in every other cafe be 
conclufive, becaufe that is the proper jurifdi&ion by which it is 
tried. 

<f But this rule is confined to cafes of concurrent jurifdi£Uon 
« only." 
Boyle ▼. Boyle, For though a convij^ion in a court of criminal jurifdiSion is 
3Mod.x64. conclufive evidence of the faft in a court of civil jurifdi&ion, 

yet an acquittal is no proof if the contrary : as if the father was 
convided on an indi^ment for having two wives ; this would 
be conclufive evidence in ejedtment, where the validity of the 
fecond marriage was difputed 2 but an acquittal would not pre« 
vent the party from giving evidence of the former marriage fo 
as to bar the ifTue of the fecond, for an acquittal afcertains no 
/i'^i^°'^"^'^* fadl as a conviftion does; nor would a conViftion be conclu- 
Jtoo. "^ *^"'"' fivs ^^ ^® to ^*'' the party in a writ of dower, or in an appeal 
Bull. N.P«a85. where the legality of tne marriage comes in queftion; how- 
ever, it would be evidence before the biihop on the iflue of ne 
unques accouple y for though the fadt of the marriage be not conclu- 
five evidence of the legality of it, yet it h prima facie a proof of it. 
TTiurftoa v. >j, ji record of the fejftons in which his admifiion was entered, is 

Saik.'Ig4. S^^^ evidence to prove that a public officer had not taken the oatha 

by which he forfeited liis Q&ce« 

9. M 
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. 3. As to how thefe Matters are to be given In Evidence. 

!• We have obferved before in what cafes the original will muft 
be produced, and in what cafes the probate. 

As it often happened that the will concerned both perfonal and Morfe v. Reach, 
real eftate, in which cafe the Ecclefiaftical Court had a right to * ^*^ ^ 
the cuftody, on account of the perfonalty, before the year 1 7 1 8 
the method was to deliver out a will of lands, to be proved at trials 
on fecurity being given ; but after that the regifters refufing to de- 
liver it, but attending with it themfelves, and making exorbitant • 
charges for their attendance, the Court in this cafe ordered it to 
be delivered out on fecurity. However, .the prefent praflice is 
for an officer of the Commons to attend with it. 

2. The Ecclefiaftical Court never grants an exemplification of H«mpton v. 
letters of adminiftration, but only a certificate that adminiftration k.b? 

was granted j therefore where a leflee pleads an allignment of a Bull N. P. ^46. 
term from an adminiftrator, fuch certificate is good evidence : fo Garrettv.Lyfter, 
would the book of the Ecclefiaftical Court, wherein was entered sm«ti*v*. 
the order for granting adminiftration : fo would the copy of the wmums, 
probate of the will be evidence that S, S. was executor j but a £*V,^"'p' ^\ 
copy of the will would not be evidence of it, . u . . . 24 

So where the queftion was as to a title under an adnliniftration EWenv.KeddelU 
which was not produced, nor of any fearch having been made after ® ^■*** '^' 
them, the adminiftratrix being dead, the original book of z&s 
from the furrogate of the diocefe's office, direfting letters of ad- 
miniftration to be granted, with the furrogate's fiat to the fame, 
was held to be evidence of the title of the party to whom the ad- 
miniftration was direcled to the efFeds of the inteftate. 

3. Though in afuit relating to the perfonal eftate, the probate Nocllr.Wellf, 
of the will under the feal of the Ecclefiaftical Court is fufficient Kaym.^. 
evidence, yet the adverfe party may give in evidence that the 

probate is forged, becaufe fuch evidence fuppofes that the Spi- 
ritual Court has given no fuch judgment, and fo there is no 
reafon that the Spiritual Court fliould be concluded by it ; but it 
cannot be given in evidence that the wi/I was forged ^ becaufe the 
Ecclefiaftical Court has decided, by granting the probate. 

So the adverfe party may prove that the teftator left bona notabilia^ Iblit 
againft the probate by an inferior court ; for in that cafe the in- 
ferior court had no jurifdidtion, as the adminiftration fiiould be si 
prerogative one. 

So if letters of adminiftration are fliewn under feal, you may Ibid, 
give in evidence that they were revoked ; for this is in affirmance of 
the proceedings in the Spiritual Court, and does not controvert the 
propriety of their decifion. 

So neither can it be given in evidence that the teftator was non ibkL ' 
compos^ for that the Spiritual Court have power to. decide, and 
have decided by granting probate, and that is conclufive, 

4. A copy of depofitions fworn at a judge's chamberS| delivered Duncmn 
out by his clerk and attefted by his fignature, is admiffible evi» j^^Jjjp^ ,qj, 
dence^ without proof of its being examined with the original, 
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3. OF OTHER PVBLIC MATTERS IN THE NATURE OF RECORDS* 

1. The nils of a court^baron are evidence \ for they are the public 
rolls by which the inheritance of every tenant is preferved \ and 
they are the rolls of the manor-court^ which was anciently a court 
of juftice, relating to all property within the manor. 

So where the queftion was refpediing the mode of defcent of 
certain copyhold lands, a cujlomary was produced in evidence by the 
Jleivard of the manor^ as the cuftomary of the manor : he had received 
it from his predecefTor in 17489 who had received it from his; 
it was of great antiquity, and handed down along with the rolls 
pf the manor, but it was not figned by any perfon to evidence its ori- 
gin or authenticity : the Court held neverthelefs. That under the 
circumilances under which it had fo been tranfmit ted, joined to its 
antiquity, it was good evidence. 

And when an entry from the court rolls of a manor is given in 

evidence in order to afcertain che mode of defcent of lands withiii 

^e manor, fuch entry is good evidence, though no evidence is of- 

'fered that it has ever been put in ufe, or that any perfon had taken 

lands by defcent under it. 

And a copy of a court-roll under the fie ward's hand, is good 
evidence to prove the copyhoIder^s eftate. 

So an examined copy of the court-roll is good evidence, if fwom 
to be a true one. 

So wljere the quetlion was as to a right of fifliery : to prove a 
prefumptive right of filhery as appurtenant to a manor, old li- 
cences on the court rolls granted by the lords, in confideration of 
rents, to fifh in the locus in quo^ are evidence, without proof of 
the rents being paid, if it appears that fuch rents have been paid 
in modem times, or that the lords of the manors have exercifed 
other afts of ownerlhip of the fiftiery. 

a. The regifter ofchriflenings^ marriages ^ and burials is good evi- 
dence, or tlie copy of it : and it is faid, that proof viva voce of its 
contents, without a copy, has been held good evidence : but Juil, 
Buller doubts it, as it certainly is not the beil evidence that the 
nature of the thing is capable of. 
^ So where the queftion was, Whether by cuftom the chapelry of 
Haworth ought to contribute one-fifth of the money raifed to 
fupport the parifh church of Bradford^ of which Haworth was a 
vill : to prove it on the part of Bradford^ the parifh book was pro- 
duced, in which was an entry made by their own churchwardens 
in 1 679 ; it was in thefe words : — " Received of Haworth^ who 
v< this year difputed our ancient cuftom, but when fued paid it, 
*« 8/. and lA for cofts." At the head of the page was this 
entry : — *' It is an ancient cuflom thus to proportion church- 
« lay , Haworth one-fifth, Bradford a third of the remain-^ 
<* dcT,*' £5*f, tsfc. It was objefted, That thefe entries, being 
by the pariih-officers of Bradford^ could not be made evidence 
in fupport of their right againft Haworth : but the Court held, 
9n a motion for a new trial, (the evidence having been admit- 
ted,) That the receipt was clearly evidence of the receipt of 
mpney fufficient to ohar^e ^q o^cersj^ and that referring to 

tbQ 
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tbe entry in the fame ]^age refpe'£iiiig the ciiAoft> WM '^(ioA itid 
admii&ble. 

<< And it feems that books of that public nature ihall be concln- 
<« five evidence of the matters of which they are proper regifters.*' 

For where on queftion concerning the plaintiff's legitimacy} he May v.Mij, 
produced the general regiftry of the parifh wherein he was re- » Sya. 1073. 
giilered, as the fon of his father and mother, in the fame way ^J|f p^ P,i^ 

uiat lawful children are entered. ^This regiftry, the clerk faid^ byn,ieLee,Juft* 

was made from a day-book, from which the entries were made in 
this regifter, once in every three months ; and the entries were 
made in the day-book immediately after the chriftening, or next 
morning. To encounter this, he wis a&ed by the defendant if 
any notice was taken of baftards ? he faid, their mediod was to 
add B, B.y baft^bom. The defendant then offered the day-book 
from whence the other entry was pofted, in which B, B. wat 
inferted ; and they infifted that this was the original entry. This 
was oppofed : the opinion of the Court was taken ; Juft. Pagevris 
for admitting i^ but the two other judges were againft it ; faying^ 
the other was the only regifter, and there could not be two regif- 
ters in one parifh ; fo it was rejected. 

But the regifters of the marriages formerly folemnized in the J*?^ v.PaflPer, 
Fleet are not evidence of marriage. Caf! 213* ^' 

Neither is the copy of a regifter of a marriage in a foreign chapel Lead^ v. Barm 
evidence. Efp^N. P.c.^5> 

3. Corporatim^ooks are good evidence where they are publicly per Cur. 
kept as fuch, and entries made by the proper officer ^ or if that i3tra.9|. 
officer be dead, or fick, or refufes to attend, entries made by other 
perfons may be good ; but thefe matters muft appear : and when 
the book is produced, it muft be eftablifhed. 

But where in a cafe of quo warranto^ a book was produced R«xt. 
which appeared to be only minutes of fome corporate a£ls ten MathcrfA 
years before, ail written by the profecutor's clerk j %uho ivas no officer 
ff the corporation g this was oppofed oh the ground that it nevet 
was kept among or efteemed one of the corporation-books, in 
which the entries were all made by the town-clerk ; and there 
being fome fufpicion refpefling the book, the Judge, before he 
would admit it, required an account by whom it had been ke|A 
for the ten years ? and whether any body had feen it before i 
which the profecutor not being able to fatisfy him in, tb* book was 
rejefted. 

So where the queftion was. Whether A, J?, at the' time he did r«x v.Gwii^ 
a corporate a£t was an out-burgefs or not? and to prove it, the M(»j«rof 
defendant who had a rule to infpe£^, and take copies of all the ^ s^^'^^ 
books and records of the borough, produced a copy of a letter ^fi^ 
years oldf and found in one of the corporatltm ch^Sy wherein A^ B, 
was mentioned to be of another place : The Court refuied to ad- 
mit it to be read, for it was not a corporate aA vrithin the rule % 
fo that a copy was not evidence $ but the original fhould itfelf be 
produced. 

4. If the queftion be. Whether a certain manor be ancient de- Anon. 
pefne or not ? the trial (ball be by Ihofffdaf^wt^ whigb wiU be ^^^^^ 
infpe^ed in €Qurt« 

In 
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Gfesoryf. In ejeAment for the manor of jtrtamf ^ defendant pleada! 

HrL^!?c:tf ancient demefne, and when Doomfday-book was Immght into 
Ml. N. P. S4& court* would have proved that it was antiendy caUed Natam^ and 

that Nettam appeared by the book to be ancient demefiie; bat he 
was not permitted to give fuch evidence ; for if the name was 
varied it ought to have been averred 'on the record. 
BuH N. P. »48. 5- There is in the Exchequer a particular furvey of the hn£s ports^ 

which afcertains their extent ; this therefore is good evidence on 

a queftion refpe£ting their limits, or whether a thing be done in 

or out of the ports. 

Salk.ft8i. 6. The rolls f or ancient books of the heralfs office^ are evidence 

aJoiict,ia4* to prove a pedigree; but an extrad .of a pedigree taken out 

Bull M. P. »48' Qf jh^r records fliall not ; for it is not the beft evidence in 

the nature of the thing, and a copy of the records might be 
had. 
plctoiiv.Waker» So where the queftion was, Whether the lefibr of the plaintiff 
I Sen. 162. ^as heir at law to him that laft died feifed ? to prove the pedigree, 

the Chief Juftice admitted a vifitation in 1623, ^^ ^ ^^ heralds^ 

entered in their books^ and kept in their office, to be read in evidence^ 

he alfo admitted a minute-book of a former vifitation, figned by 

the heads of the feveral families, which was found in Lord Oxf6rJt% 

library. 

DowDcs ▼. So the copy of an old agreement where the original was in the 

Moorman, Bodleian library, from whence the Oxford ftatutes prohibit it to go 

^°**'* out, was held good evidence. 

Ex dim. Whit- 7. The regijler of the navy<ffice^ with proof of the method there 

comb ▼. — — • ufcd to return all perfons dead with the mark Z). D. is good evi- 

bIiU. N!'i'.^»5- ^^^^ °^ ^^ ^®^* °^ ^7 perfon. 

Robert Rhodei't ^^ ^" *** indiftment for forging a feaman's will, the mufter-hook 
cafe, loach's Cr. of the navy^ffice is good evidence to prove the identity of the fup- 
CaC 43. pofed teftator. 

Barbery. But in an a£tion in which the defendant fet up coverture, as 

H(Jmet, the wife of one HolmeSyVrho was ftated to be a ferjeant of marines 

loc?^^ ** on board a king's (hip, it was ruled, by Lord Kenyon^ that the 

produ£bion from the Admiralty of the mufter of the^mip, in which 

the name of the fuppofed hufband was found, was not fufficient 

to eftablifli the fa^l of the hufband being living, without further 

proof of the identity. 

Vicar of Kel- 8. An euicient fuTvey from the firji fruits office oi the poffeflions 

lingion V. Mailer belonging lo a nunnery, which furvey was taken in the year 1563, 

^•I'f^^l^.^ upon the diflblution ot the monafteries, tempore Hen, 8. refpedline 

Camhr & alL the endowment of a vicarage, though it did not appear by what 

X Wsif X7a authority that furvey was taken, was held to be good and fufficient 

evidence. . 
palm. 38. 9«  The pope^s bull is evidence upon a fpecial prefcription to be dif- 

charged of tithes, as to prove that fuch lands belonging to fuch a 
monaftery^ were difcharged at the time of the diflolution, for then 
they continue difcharged by the %&, of parliament of Hen, 8. ; but 
it is no evidence on a general prefcription to be difcharged, becaufe 
there appears a connnencement of fuch a cuftom, and a general 
* prefcription is that there was no time or memory of the thing to 

the contrary. 

4 So 
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"^ So the pop^s licence without the kin^St had been held ^ood evU Palin.7a7. 
dence of an impropriation, becaufe anciently the pcpe was holden 
as fupreme head of the church, and therefore to have the difpo- 
fition of all fpiritual benefices, with the concurrence of the patron^ 
without any regard to the king ; and thefe ancient matters muft 
be judged according to the error of the times in which they were 
tranfaded. 

10. ^n old terrier or/urveyofa manor, whether ecclefiaftical or BuH N. P. %4fr 
temporal, is good evidence ; for there is no other way of afcer* 

taining old tenures or boundaries. 

But a furvey made by one party without the privity or concurrence Anon. 
of the other i is not admiilible evidence. ' ^*"- 9$* 

So a terrier or map of a parifh, though found among papers ^,^1 ^^ 
handed over by the late to the prefent incumbent as part of papers Lewis, 
belonging to the pari(h, is not evidence, if not (igned by the pa- ^ ^^P* '• 
rifhiopf rs or officers belonging to the parilh, to afcertain the bound- 
aries of the parifh. 

Neither is a copper-plate, . defcribing a particular road as a pub- PoJUrd r. Scoit, 
lie one, evidence that it is fo. ^f*^* ^•^- ^» 

y. So where to prove a place the public road, a copper-plate y^]^^ ^ ^^^ 
map was produced, wherein the clofe in queftion was defcribed PMike,N.P. * 
as a public road, and purporting to have been taken by the Caf. x8. 
direftion of the churchwardens for the time, and evidence of- 
fered that it was generally received in the pariih as authentic \ 
LfOrd Kenyan rejedled the evidence, faying it would be equally 
improper as to receive in evidence a plan taken by the lord of a 
manor, who might thereby crufli and deftroy the eftates of his 
tenants. 

So a terrier of glebe is not evidence for the parfon, unlefs figned Bull. N. P. %tCL 
by the churchwardens as well as by the parfon ; nor then if they 
are of his nomination : and though it be figned by them, it de- 
fences very little credit ; unlefs it be alfo figned by the fubftan- ' 
tial inhabitants ; but in all cafes it is ftrong evidence againft the 
{>arfon. 

1 1. A general hiftory may be given in evidence to prove a mat- Rex v.Burgeflet 
ler relating to the kingdom in general, but not to prove a parti- g^P'^*^*^*** 
cular right or cuftom^ therefore in the cafe of St. Catherines Hof' 

pital, Ch. J. Hale allowed a chronicle to be evidence of a particular 
point of hiftory in Edw. 3d's time : fo a year-book is evidence of 
the pra£^ice of the court; therefore Camden* s Britannia being pro- 
duced to prove a right refpefling the digging of falt-pits at Nant" 
wichy it was rejefted. 

So where the queftion was. If it was an inferior abbey ? Dugdalis 
Monafticon was refufed, as the original records were in the Aug- 
mentation-office. 

1 2. The certijidate of the eomtnij/ioners for.Jlating the army debts is Moodj v. * 
concluflve evidence, nor pau the party oe admitted to impeach or Thurfton, 
difprove it by evidence, ' tta.481. 

But in fuch cafe the certificate muft be made by them fitting Mountcan n 
as commijjioners ; fbr where it iiad been figned by them at their Wiifon, 
pwn hottfes a|id apart, it was rejeft^d, * ^^^ ^^ • 

13. An 
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Basttr V. 8«r T3J jfn Uvitaory talin by tht fimff^h an meetaiott^ is e n J « i i Cff 
sKtk betv^een ftrangers, to prove the quantity and vaiue of the goods | 

^^^' for die law intrufting him with the eiecution moft triift iDm 
throughout. 
Aide*! cafe, 1 4. In an indi&ment agasnft a prifoner for returning from 

LMch,Cro.Cir. tranfportation before the term of it expired, it was neoeflary 10 
^ * prove the precife day on which the prifoner had been difcfaatged 

froiti Newgate : to prove it the Jailj heok, kept hy the derk rftbe 
papers^ containing entries of the names of the prisoners when 
brought in and when difcharged, was held to be good evidence \ 
diough it appeared diat the entries were made partly from the in- 
formation of the turnkeys, and pardy from their tndcrfements on 
the writS) and not from the clerk of the papers own knowledge^ 
for being things of a public nature^ credit was to be given to them 
tiil it Was impeached. 
siRelLAb.670. 15. tt is a general rule, that dep^tions taken in a court not of 
Ijtt.acp.z67. record, (hall not be allowed in evidence elfewhere : fo it has been 
, holden in the cafe of depofitions in the Ecclefiaftical Courts though 

the witnefs is dead. 

<< And the rule feems to be general, that except when pro- 
^ vided for by particular ftatutes, the depofitions of witneflesoo 
*< Oath are not evidence^ unlefs die parties to be affe£ied by it 
M have had the benefit of crofs-examinarion, even though fuch 
M Witnefles could not be produced in perfon/' 
Reiv. Paine, Therefore in an information for a libel agatnft government^ 
xSiIk.aSi. ^nd not guilty pleaded, the Attorney-General oSer^A \n evidence 

igpoftttons ttkm before a ju/ltce oftheptace^ relating to the fa£l, the 
deponent being dead, {5*f. — Per Cur. Upon advice with the juf- 
tices bf the Comnx)n Pleas, depofitions taken before a juftice of 
peace, if the deponent die, may be made evidence by ftat. i fc 
2P»iff M* 13. but it extends only to the cafe of felony» not to thia 
cafe. 

*< This was the dofirine held by Lord Kenyon and Juftiee 
<< Grofe^ in the following cafe; Juilices AJIihurJi and Bmlkr 
« dt/fent:' 
R«« V. ftritWe!!, A pauper then reffditig in the parifli of IclRngbamj where it 
3T..Rep^707. ^^^ apprehended he was not fettled, was taken np by the parifii- 
officers of that parifb, and brought before t^o jiHticfes for the 
purpofe of being examined concerning his fettlement \ in confe« 

Suence of which he was examined, and his examinadon figned by 
imfelf before the juftices; but no renvoval then took pla(5e: Ik 
continued to refide in Icklingbam for feme y^ars, ijohen f>e became 
infarie^ and the (p]«ftton was, Whether the examination fo taken 
vtras evidence or not ? when the Court were equally divided on 
the queftion. 

But to this rule are die foHowmg exceptions : 
1. By ftnntt ihtPh. isTM. 13. and ^ Ph. &* M. i<u «* Jof- 
^ tices of peace ihall examine of perfons brought before them for 
^ felony, and of thofe who brought them> and certify fudi exa« 
^ mination to the next gaol-delivery ; but the examtnadon of die 
*^ prifoner fliail be without oath, and the odiers upon oath> an4 

« Ac* 
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ti thofe examinations (hall be read againft the offender upon an 
« indidment if the witneffes be dead." 

So -where an- accomplia had made a full confefilon in writing, Weftbeer*tctre» 
and given information i^ion oath againft the prifoner, before Leach, Cra.Gtf« 
' Lord Ch. Juft. Lie, purfuant to i & a Pi. ^-Af. 2 & 3 Pi. isf M. '^' 
but befpre the piifoner was brought to trial the accomplice died : it 
was adjudgedyThat the depofitionsfo taken were admiffibleevidence. 

Upon this principle, where a pregnant woman had made her Rex t. Raven, 
examination before a juftice of peace, charging a certain perfon ^^\ 
to be the father of a baftard child, ai|d died two hours after her ^ ^'375* 
delivery; it was decided, that the examination fo taken was 
admifliDle evidence before the court of Quarter Seffions, in 
order to make an order of filiation on the party lb charged, the 
examination having been taken ip the courfe of a judicial prpcaed* 
i»g, and was likened bv the Court ta proceedings under ftat. i & 
uPLiiM. 

By ftat. 33 Geo. 3. r.p. $33. which was tlie mutiny a£b of that 
year, two juftiqes are empowered to t;ake the examination of a 
foldier as to his fettlement, and then orders them to give an at- 
tefted cc^y of fuch examination to the foldier to by him delivered 
to his commanding officer, and makes fuch attefted copy evidence 
when produced. 

As this ex parte examination is made evidence by the ftatute. Ret t. TnhaU- 
contrary to the eftabliihed rules of evidence, the Courts will con- tvi^sof CUytip*' 
ftrue the ftatute ftriftly, and therefore refufed to admit any other ^^x^^W 
attefted copy of fuch fowler's examination to be evidence, except 
that which is by the ftatute fo ordered to be delivered to the fol- 
dier as aforefaid. 

3. By ftat. 5 Geo. a. r. 30. $ 41 . ** The depofitions hefire commij^ 
^Jioners of bankrupt are ordered to'be recorded, and diat copies 
^* of fuch record of the depofitions ftiall and may be given in 
^ evidence to prove fuch commiiTion, and the bankruptcy of fuch 
^ perfon againft whom fuch commiffion hath been or ihall be 
** awarded, or other matters and things when the witnefs is dead." 

And depofitions fo taken and recorded, are good and admiffiUe janfoii,A(!ig.rf 
eyidence to prove the precife time nuhen an a3 of bankruptcy was Bunon.v.wil- 
gommitted. ^ . 

So we have feen, ante, ch. of Trover, that the proceedings be- 
fore commiffioners of bankrupt are made evidence by ftat. of the 
trading petitioning creditor^ debt and a£t of bankruptcy. 

4. If the nuitnejfes examined on the coroner* s inqueft be dead Ot BromwUrk't cafe^ 
beyond fea J their depofitions may be read, for the coroner is an i Lew* i8a 
officer appointed on behalf of the public to make inquiry about *^'°"**»53« 
the matters within his jurifdiflion, and therefore the law will pre^ 

fume the depofitions before him to be fairly and impartially taken. 

J. Analogous to depofitions is the evidence 'before- given by a PcrLd.Kanyoi^ 
witnefs : as to which it has been decided, that in courts of law, 4T.^R«P'»9o- 
the evidence which a witnefs gave on a former trial may be ufed 
on a fubfequent one, if he die in the interim ; as was agreed on 
all hands at a trial at bar in Lord PalmerJlmC% cafe; but in fuch 
C^fe it is not fufficieiU to fwear to the effe& of the words ufed by 

the. 
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the witnefs at the former trials but the words themselves oiiglit to 

be given. 

^ Green ▼. So where a witnefs was fwom in a trial at bar in C B, be- 

Gatewkkt tween the fame parties, and on the (anoe iffiie ; and on a &• 

v^nh^o^!i\\' cond trial he was fubpocnaed by the defendant to appear in 

A. ^. and his charges given to hmi $ but he not appearing, 
peifons were admitted to fwear what he fwore in C. J9.» for the 
Court faidi That they would prefume that he was kept away 
by the pra£lice of the plaintiff; which fuppofition was (brength- 
ened by his having been produced by the plaintiff on the firft 
trial* 

2* OF PRIVATE WRITTEN EVIDENCE. 

This is, id. Deeds : 2. Otlier Inferior written evidence^ 

I. OF DEEDS. 

I. As to what matters deeds are evidence : 2dly, How they arc 
to be given in evidence to the jury. 

I • As to what Matters Deeds are Evidence* 

BulLN.P.a49. I* ** Where any perfon claims by a deed in the pleadings, he 

<< muft make a profert of it to the court ; and where he would 
« prove any fa£l in iffue by a deed, the deed itfelf mufl be pio- 
" duced," 
Ibid. For in every contrafi there muft be apt words to fhew wtiat 

rights are transferred, and to whom $ and the fenfe and fignifica* 
tion of thefe words muft be expounded by the law ; there muft 
therefore be a profert of all folemn contra^s : i • For the fecurity 
of the fubjedi, that what right is transferred may be adjudged ca 
according to law : 2. Becaufe all allegations in a court of juftice 
muft fet forth the thing demanded ; and the thing there deinanded 
cannot be fet forth without fliewing the inftrument upon which 
the demand arifes. 
BiiH. N. p. S49* ^^ But where a man (hews a good title in himfelf under the 

<< deed, every thing collateral (hall be intended, whether it be 

<< (hewn or not ; and that matter is collateral which does not 

<< enter into the effcnce or being of a title, but arifes aliunde / fp 

*< that there may be a derivation of title without it." 

Sir Humphry As where in trefpafs the defendant J uftified taking the beaft in 

Ferrenv.Wig* queftion as an heriot, as fervant to John Ardemy who had been 

OoIeIis. 40a ^'^'^^^^ of ^^ lands by 5/. Leger^ and (hewed the cuftom of fo 

taking : it was demurred for caufe. That the defendant entitled 
John Ardem as a purchafer by enfeoffment, zadjbewed net tie at" 
tornment of the tenants but it was over-ruled, for the Court faid^ 
That it (hould be intended. 
Ce.Lktft67. Neither c^xi privies in ejlate take any advantage of a deed with* 

loCo.^ out (hewing it; as if there be tenant for life remainder in fee» 

and there oe a releafe to him in remainder^ tenant for life caimot 

take 



EVroENCE 271 

take advantage of it without ihewing the deed ; for fince the right 
paiTes merely by the deed, to fay that a perfon is releafed without 
fliewing the deed, would not be a good plea. 

2* << But as to the cafes in which a deed is neceilary in evi- Bull N. p. a^or 
<< dence, a diftin£fcion is to be obfenred between things lying in 
** grants and things lying in livery; for things that lie in livery 
<< may be pleaded without deed, but for a thing that lies in grant, 
•* regularly, a deed muft be fhewn.** 

As to things that lie in livery, a man may plead that J. S, en* aRolLAb.68a« 
feofled him, without faymg " by indenture," and yet give the 
indenture in evidence, becaufe the feoffment is made by the livery^ 
and the indenture is only evidence of fuch feo£Fment j but if a Co. Litt. fl8x« 
man plead that «/. S. enfeoffed him by deed, it may reafonably be 
doubted whether he can give a parol feoffment in evidence, be- 
caufe he has bound himfelf up to a feoffment by deed. 

And though (ince the ftatute of frauds, the ceremony of livery Bull N.P.fli'* 
only i& not fufficient to pafs an eftate of freehold or term of years, 
but there muft be a deed or note in writing, yet it is not neceffary 
to fet out fuch conveyance in the pleadings, for they are as they 
were formerly ^^ feoff avit {5* demifit.^* 

2. As in things that lie in grant. 

Thefe are incorporeal rights, as fairs, markets, advowfons, and Co. Litt. ss^, 
rights to land where the owner is out of poffeffion \ and as they 
cannot vifibly be delivered over, therefore they muft pafs by the 
next fort of conveyance that holds the fecond place in point 
of folemnify ; that is, by grant under the hand and feal of the 
party. 

It a perfon claims any thing lying in grant, he muft (hew his Dr.Lcyfield's 
deeds, or otherwife he muft pretcribe in the thing he pretends to, ^^^^* 
and the prefcription being fuppofed immemorial^ fupplies the 
place of a grant. 

3. He that has a particular ejlate by agreement of the parties^ muft 10 Co. 93.1. 
ihew not only his own conveyance, but the deeds paramount ; for 

there can be no title made to a thing lying in agreement but by 
fliewing fuch agreement up to the firft original grant. 

But where a perfon claims any particular eftate by aB oflaw^ he xoCo.94. 
may make claim without (hewing the deeds ; as tenant in dowe^t 
or by elegit, or guardian in chivalry, may claim an eftate in a 
thmg lying in grant, without (hewing the deed } for where the 
law creates an eftate, and does not give the particular tenant the 
property of the deeds, it muft allow the eftate to be demanded 
without them. 

So he may plead a condition without Jhewing the deed^ beqaufe he Ca Litt. %^s • 
claims ;(n eftate by ad of law, and therefore is not eftopped by 
the a£l of livery; and may claim an eftate defeated by the condi« 
tion without deed. . 

But a tenant by the courtefy^ though he is in by operation of law, 10 Co. 94. 
cannot claim any eftate lying in grant without the deed, becau(!e 
he has the property in and the cuftody of the deeds in right of his 
wife \ which property cannot be divefted out of him during the 
comiauaace of his eftate* 

So 
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TK#, 



Co. Litt. 926. 



So alfo he cannot defeat an eftate of f rednid' witfaont fhewiog 
deed^ for the z£k of liTeiy is an tAoppeL tint rons with the 
land, and bars all people to claim it by Tirtue of any conditioii, 
wiAout the condilioa appear in the deed ; and fince he has the 
cuftody of the deed> he muft (hew it. 

But where a man has not the cuftody of Ae deed, as where 
the mortgagee makes a leafe, and after the mortgagor re-enters ; 
in which cafe the leflee has not the cnftody of the deed : ia that 
cafe he is not compelled to fhew it. 

4* As no party (hall take advantage of his own n^^Kgcntt in 
not keeping his deeds, which in all cafes oug^t to be fairly pio^ 
duced to the Court, fo his adverfary (hall not take any advantaige 
of lus violent detaining thefh ; for the one, by the violent takb^ 
away of the deeds, gives to the other a juft excufe for not faariag 
them at command, and no man can take advantage of his o«ra 
injury; and therefore it is a good plea for one party to fay, 
/< Tbai the other entered y and took away the chejl in wlici' the deois 
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2. Of giving Deeds in Evidence to the Jury. 

As to this the general rule is, * i. Tliat the deed itfdf muft 
be given in evidencei and 2. That it muft be proved by one 
witnefs at- the leaft : fof tklivery being eiJential to a deed, it ranft 
be proved j and it is not fullicient only to prove die party^s hand- 
writing fubfcribed. 

The courts have adhered fo ftriftly to this rule, that they wiD 
not fuflfer a party to acknowledge his deed in court. 

But it is not neceflary that the fub(cribing witnefs fhould hav^ 
afludlly feen the party fign tlie deed, it is fuffioient if he acknow* 
ledged to the witnefs that he figned it. 

But there are fome exception«'to this part of the rule, as to die 
production of the- original. 

i'. If after notice the oppofite party refufe to produce it, a npj 
wll be good evidence: but fuch copy ought to be proved by a wit- 
nefs who has compared it with the original, for otherwife there is 
no proof that it is a true copy. 

7., For the fame reafon where a will remains in Chancery, by 
the order cf the Court, a copy may be given in evidence, becaufe 
the original is not in the power of the party. 

3. So where it is proved that the A^eA itfdf is loft h^ fitty a 
copy may be given in evidence ; but perhaps in fuch cafe, if tl 
came out in evidence that there were two parts executed, and the 
loft of one only was proved, a copy would liot be evidence : fo if 
it' were proved that the ^t^ came into the hands of the defend^nt^ 
brother, under whom the defendant claims, a copy ought m^-lb 
be read^, even though the defendant has fwom in aff anfwer in 
Chancery that he had not got the original. 

** Where a party offers parol evidence of a written inftram^ily 
*f he mttft fhew d«e diligence tch get at the original.** 

For where, to eftablilh the fcttlement of a pauper, it was pro«M 

dut 
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tiiat he had been bound apprentice by indenture of two parts/ one 
of which had been loft, but the other part had come to the hands 
of a Mifs Tay/oTf inquiry had been made from her refpefting it, and 
ihe had faid, {he could not find it, nor did (he know where it wa$ ; 
but Mifs Taylor was not fubf^tenaed as a witnefs : it Vas held, 
-That parol evidence fhould ndt be admitted to prove the contents 
of the indenture. ' 

And in thefe cafes, if ^the party has no copy he may produce 
an abftraft ; nay, give p*rol evidence of the contents : and where 
pbflefEon has gone along with a cteed many years, the original of 
which is loft or deftro^ed, an old copy or abftradi may be given in ^ 

levidence, without biding pibved to be true, becaufe in fuch cafe 
it may be impoflible to giVe better evidence. 

A recital of a l«rfe in a deed of Teleafe is good evidence of fuch ft>nl v. Grey, 
lewfe againft the rdeafor, and thofe that claim under him ; but M ^*|)l,?^^' 
to others it is not, without profihg there 'tvas fuch a deed, and 
<hat it was loft or deftroyed. 

2. As to the fecond part of the rule, that tie deed muft he proved 
hy one witnefs at leaft, it is to be obferved, 

1. That it was held in this cafe that where a deed is in. the Rex r, Middle* 
hands of the oppofite party, and he has notice to prodbce it, and *°^' ^ '^^ 
docs fo, it it to be admitted in evidence nxnthout proofs the execution 

of it s for being in the hands of the oppofite party, k cannot be 
known who the fubfcribing witneiles were, and fo the party can- 
not be prepared to prove it. 

The law was for fome time fo held, but this cafe has been Gordon t. 
overruled; and now, though a deed is in the hands of tl« oppofite IeXT*. 
party, and produced in cpnfequence of notice given, it muft ftill 
be proved by the fubfcribing witnefs. 

See exception ante^ ch. of Debt. The law as to the execution of 

bonds treated of there, applying to all cafes of deeds, as to which 

here it may be fulfitient to oblerve in the words of Sir /. Mans* 

field C. J. I Taunt. 366. ^< The law in this particular has beeii 

^ much relaxed*) the increafed commerce of the country and the 

number o( perfons who every year go out of it, firft rendered it 

neteflary to admit fecondary evidence, where witiicfles • are 
^ abroad. The difpenfation was next extended to the cafe of ' 
*« witneffes who were not to be found. The balance of conve* • ♦* 

" nience is in favour of the extenfion." 

2. But to this rule are exceptions. 

I. As where a witnefs to a deed, being fubpoenaed, did not Cn^eK^lLjoot 
appear ; but to prove it the party's deed, they proved an indorfe- 
ment, reciting a provifo within, that if he paid fuch a fum the 
deed fhould be void $ and acknowledging that the fum was not 
podd^ and by the indorfemeht he exprefsly owned it to be his 
ileed : upon this it was admitted to be read. 

So where tliere has been an ai&gnment by d^ed, it itt fu& Naih v iVner, 
£cient to prove the aflignment by the fubfcribing witnefs, widi* cl^j,?' **' 
out calling the witnefs to the original deed ; for the afBgnmeiic 
having adopted the deed in all its parts, they betome ts one 
*ed. 

Vol. n. T a.. It 
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Glafcork ?.Sii . J^ It ll43 Ik^H ho^^H 1^>al St ittd lo Ut^d tUU^ t^ ^ fif*^ '^ 

HiriYo""* recowry may t>a read witboM proof of Us b«i;lg.ex;^cutQ3 j, the 
BuU.N.P^255« T^%iwi of Whi^ feem^ to be, that by t)^ ^e being IcTiedj,- it tap- 
pers. tfa« iKvtie^ iiiteadeid to convey jdie l^od to fome ufe or ptb^i 
and tbef^fqre {he l^w will, admit of fligbt propf to fliew. w]wit iftj^ 
was intfaded i .fince ^tbe flighteft piro^f wi^i^t .pth^r to ixmtrik 
^^^ <li^ it? will turn the prefumption on that fide : and tbevefoiw 

'^ ^' thottf^-.the cotuiteirpart of a deed be not evidence in other cafes, 

Griffith ▼. yet it has been holden fo io the cafe of a fin^ and recovery^ howv 
^^^ ' ?ver,* in a cafe referred ixom Hertford afilzc^ by Mr..Ju(^iGe 
N.P.ai5. Jf*p^^t/^.a|i,tke judges were of opinion, Tkat fuch adeedule^ 
the u^iif A Jhu nmfi beprwed^ and therefore U Ceems as if the 
above cafe and that in SallM were not Iaw» 
lulL K P. asi, 3. It has been faid, Th^t a dud ofhtrgavi a/fd/aU iftnJluC ^^ 
hi given i$i' evidence mtbout proving tie execution of it, becaufetbe 
deed by law requires inroUmeni,- and therefove the inroUmeni 
(hall be evidence of the lawful ezetcution of i( j but ^liat where a 
deed needs no inroUment, there» though fucii deed-, be inrolied^ 
the execution of it mud be proved ; bccauie.iincq the oilicer h 
not intritfted by the law to.inroU fuch deeds, the jn^oUmeiit will 
i^^^ be no evidence of the execution, and the cafes in the margin. are 

iKeKxiV. cited. in fupport of the doctrine*.' ^however, it is faid by» Juft« 
s-ilk.a8©. £u/kr {N.JP.2$$.)t that the Jaw way well be doubted notwith- 

ftanding that deeds of. bargain and fale iuroUed have f|:;equeiiclv 
been given in evidence at Nifi Priuj without being pi^oved v and 
in fupport of the pia£ticc the cafe of Snmrile againft WiUiams^ 
in Salkeldf is relied on; but- that cafe is wrongly reported | fork 
appears by 3 Lev* 387^. that tlie acknowledgment was by th^ bar- 
gainor, and fo it is dated in Salhldf MSS*i befideSi it ajqiears 
from both the books that it was only ^ ien7i that pafled, aod fo it 
was no iniollment within the flatute. 
1 Sid. 369. 4* A deed may be given in evulence on a ruU ^. court fy coa- 

fent, without being proved, ibr the confent of the p^rtie» is con* 
clufive evidence, as the jury are only to try thofe niatter)| wherein 
Ooodright ex tfaey differ. 

?rd ^Wdfoii. 5- Tlie deed of a corporation need only be proved to be. under 
Per WiUes^ci. tke corporatiothfeal s and there is no occaCon for figning or attefta-i 
Abiofjon Sum. ^qq^ proof «f the feal is fuificiettt* Vld. Doe e.d. VTifodmoj v. 

liilliM.p. ^56. 6* Though a deed of feofiment be proved to be duly regifteted, 

yet it is nOt fufficient to convey a right, unlcfs livery offfifin he. 
likevnfe proved i however, where the deed is proved, and pofleflioc&» 
has s^ways gone according to it, livery Uiall be prefumcd> but i£ 
poffeificm lias not gone along with*the deed,, the livery mull be . 
proved ; . for. fiiKe livery is to give pofleflion on the deed,, ujieise. 
there is no pofleflion, the prefumption is, that there was no Itverj^- 
^ ^ and oohfequemfity it muft be proved, to encounter die prefuipp- 
tion V but if the jurv find a deed of feofiment, and that pofleffioa 
. Itrm.jgefmt akmg. with tlie'deed, yet| unleis they esprefslj find^ 
adfimv, die C*urt cannot adjudge it a.good.conveyan(;e \ ixn they, 
are only judges of wh8(t4s law, and have nothing to do with any^. 
> probabilitj . 
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pfoiKibirity of faft ; therefore they cannot conclude that there ^H 
a lawful conveyance! unlefs the jury find a delivery of the fee. 

7. Where a deed is by law to be inrolled, as deeds under KianerOe^ 
ftat. 27 -ff. 8. r.6. j fo of dutchy leafes with the auditor : in fuch n^T' a 
cafes the indorfenient by the proper officer in the ufual nianneri on * ^ * 
the back or in the margin, is always admitted as good evidtoce of 

file inrollmenr. 

8. Deeds of thirty years (landing may be given in evidence) Bull N.p.ijj. 
%i^thout prbof of therf execution. In what cafes vsd. anti» 

* 9. Where a party to prove a title, produce a number of old Thompfon 
deeds; it was ruled in this cafe by Lord Kemorij that he {houM "^^^ p^ 
wot be obKgM to prove fuch deeds by the fub(cribing MritHefles. Caf. 184, * 

10. Where a deed has been executed under a power of attof* johnfon v. 
ney; the pbwer of attorney muft be produced. Mifoo, 

... - .. •. . ../ . . Ante. 

• :. Z. OV INFEILI6R WRITTEN STIDEltCB. . 

• 1; ^'The hoots of third ferfons are good evidence as to any tranf- 
«.** a£tion tb which they immediately refer." 




tereil 

in'akc any entries that were falfe, merely for the benefit of his 176J, MSS. 

fucceflbri who might be an utter (hanger to him ; and therefore 

not like the c^c of t!ie ow^nor of an eftate, who might be prefumed 

to have a partiality for his own family, who were to fucceed him»* 

So where an'ellate was limited to two perfons for life, ^ith Doe ex d Brace 
leafing powers, referving the ancient rent with remainder in tt|il ; v.Bajrihiff, 
and among tlie muniments of the eftate handed down to the firft ^ **'^' 
tenant in tail (the tenants for lives being dead,) was found a 
paper, in the form of a letter, from a perfon who appeared to be 
the fteward at the time, mentioning the rents then referved on the 
eftate, addreiTed to the firft tenant for life, and indorfed by him 
in tiiefe words, •• Jan. 2^^ 1728-9, from Hoiart, a particular of 
<• my eftate in CwmvdU** This having been handed down 
among the muniments of the eftate, was held to be evidence, 
(on air eje£lment to break a leafe as not made within the power,) 
of the ancient rent, when it was made. So alfo were entries 
foiind in the book of the firft tenant for life, of the amount of the 
rent, evidence of the amount of the rent* 

•So in this cafe, where the queftion was if the mortgage-money Smntle t. Wii- 
•was really paid ? zfcrivemf'-s hoh of accounts (the fcrivcner being |f*™»» ^^^ v^ 
dead) was holden to be good evidence of payment, . • • in°MOTiPomc^v* 

So where a queftion arofe refpefting the furrendcfr of a tenant v. Turner, 1751, 
for life, which was neceflary in order to eftablifh a recovery BuiLN.p.aSj. 
which had beert fuflFered j to prove that faft, the debt-book of a w^'"^****"' 
Mr. Edwards^ an attorney at Brifiol^ who was then dead, was Greenville. 
ofiered in evidence ; in which book was k bharge made by him of a Sen. zza^. 
31/, ifbr fttiferihg the recovery in queftion ; and two articles of it . 
w^tt' for- drawing ihtfwmnderin queftim tivmty JbiJfingSf and en^ ' 
wroj^ngt^opartr^- twenty Jkillf rigs wore s and it ap]Mared from the 
book that tMir billiiad beeh Jiaid i it WM held M b#«dmiffible and 
good evidence. 

T a So 
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Barry r. . So ui an zStioxi of trefpafs, the ifll^ was on the foil and free- 

4TTi^]iA. bold of the defendant. At the trial, the plaintiff, who made 
. -title .under J!^ord Barrymore^ ofFered in evidence fworn entries in « 
fbook in the hand^nurtting of oik Afliley, loho hadbeenfenvardto Lprd 
.IJarryraore many years back, and who was then dead. The book 
was a common day*bock kept by AJhley^ containing diiFerent 
matters concerninjr his different employers, and the entries in 
<|ueftioa were nwiwranda of receipts of money by AJblt^y frokn 
diii'erent pcrfons bynamei for trefpaiTes committed on th^ com- 
,mon ia qucftion, and paid on hQrd Barrytn^i's account. The 
•firilivas in 1739, the laft in 1785. This evidence was refuiied 
at the trial, and the defendant had a verdi£l. On a motion for 
.a new trial, the Court were of opinion, that it was admiflible evi- 
dence, for the receipts were fulficient evidence hi law to charge 
the fteward with the receipt of fo much money, and therefore 
were evidence to prove on what account it was received. 

<< How far the books of third perfons are admiflible, received a 

'<< full con fideration in the following cafe, and the principle upon 

<' which the Court received them to be evidence, was that diey 

<< would be evidence againft the parties themfehres." 

HtKham 9cUs. Therefore where tlie queftion was as to the time when a child 

V. RHgeway, yj^^ bom, an entry in the books of the man-midwife who attended 

10 ft. 109. i^j^ mother at the time of her delivery, mentioning the day, his 

charge £9: medicines and attendance, and marking it as paid, was 
held to be good and admiihble evidence of the fact. 

2. '< So the party*s oum booh are good evidence againft him." 
3 May 1738* In an iiTue out of Chancery, to try whether eight parcels of 

BuiL oi. V. »«a. jndJMs Bay ftock, bought in the name of Mr. Lakey were in tnift 

for Sir Stephen Evans : the plaintiffs, his aflignees, (hewed firft, 
that there was no entry in the books of Mr. Lake relating to this 
tranfa£tion : adiy, Six of the receipts were in the hanck of Sir 
Stephen Evans ; that there was a reference on the back of them 
by Jeremy Thomas (Sir Stephen's book-keeper) to the book B. B, 
of Sir Stephen Evans : 3dly, Jeremy Thomas being proved to be 
dead, the queftion was. Whether tlie books of Sir SiepheM 
Evans (referred to, in which was an entry of the payment of 
the money,} (hould be read ? and the Court of King^s Bench at 
a trial at bar, admitted it not only as to the fix fliares, but alfo 
as to the other two in the hands of Mr. Biby Lahe, the fon of 
'i/lv.Lake. 

In the cafe of Cccper v. Marfdm^ Efpin. Ca. N, P. I • Lord 

Kenyon held that entries in the books of merchants, bankers, &c« 

could only be provi^ by the clerk who made diem % and that no 

other evidence was admiflible, though fuch clerk was abroad, be* 

caufe he might give fome material evidence independent of the 

mere entry from having fome acquaintance with the dealings apoa 

which the entrv was founded. 

Sir 1. Bridge* So if /. S, feifid of two manor s^ A. andB. and h^ otafe a fnrvey 

inanv. Jennjos*} to be taken of £., and afterwards conveys it to X N^ and afiec* 

X lA, Kajm. wards difputes arife concerning the boundaries of the two manors, 

this furvey is good evidence : aliter if the two mamrs bad mt kem 
in the fame band4 when the furvey was made* 

But 
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But wherever private books are ofRred in evidence, they muil 
be very clearly authenticated. . 

For where certain books from 1586 to 1695 preferved in the Doeexd.Web- 
•rchtves of the dean and chapter of Exeter^ were offered in evi- l^c'andDeaii 

J-. ^ . , .*, r 1.1 and Cnapler of 

dence.to prove the receipt and payment of rents 5 their authen- Exeter v. i.or<l 
ticity cannot be eftabliflied by proving, that for the laft fixty Geo Thynne, 
years the receiver of the eftates kept their books, and made the ioEki^ao6. 
entries in the fame way. But if there Is any internal evidence to 
authenticate them, they are admiffible evidence^ 

3. ** ^/Vf«jp/ is ^'/w^yif/^ and prefumptive evidence to charge 
•* the party with fo much money received ; but it is mt conclufivi 
** evidenced* 

. Kor where the defendant^ together with one Avume^ Ggned siratton t. . 
a receipt acknowledging to have received the fum of 575/. ^'ft^l, 
being the confideration money of an annuity : the annuity after- ^^^and^S' 
wards being void, and an a£tion brought for the money, it was ibid. 
held,. That the defendant might fhew that he was only the 
furety, and had not received any part of the cofifideration-money, 
nbtwidiftanding'the receipt ; and having done fo, he had judgment. 

But if a receipt in full be given with full knowledge of all the Qriflo^ v.Eift. 
circumikmces tlien depending between the parties, it is a complete nja«v»Efp»n.N.P. 
bar to the a6lion : aliter when given without fuch knowledge. '^^' 

, And where a receipt for money has been given on unft^mped Rambcrt v. 
paper, it may be ufed by a witnefs who faw; it given to . refrefh j^'^if Caf ^xj. 
his memory. 

4. To prove property in a cargo, in an aftioh on a policy of R«fl«iv. 
infurance, the plaintiff produced a bill of parcels <ji -pvie Qardin^ at ^jj^^xiay. 
Peterjhurgh^ with his receipt to it, and proved his hand: it was 
objeSed, That this was no evidence againft the ix\furers \ but the 

Cliief Juftice {Lee) admitted it. 

So to prove an iatereft in the infured, the produftion of the M« Andrew v. 
biU.of lading, and the. evidence of the captain pf the (hip that he clfi'j^a*?"'^'^* 
had the goods on board, was h«jld to be fufficient. 

To proire'|)art of a pedigree, that is which of two members of Doe ex d. John- 
a family was the elder, a cancelled will found among the papf^rs ^T£as^^o\i *' 
of the perfon lail feized, and- which purported to be the will of ' 

his anceftor, was lield to be good evidence of tlie fa£t. 

5. <* The Gazette is good evidence of all afts of ftate, and in 
<< general, fuiKcient notice as to matters publiflied in it." 

Therefore in an info^'matiQn ^gain(t the defendant for pub- ^^J:"^'**^ 
liQiing fedltious writings, in which was an averment that divers ^ ' *^'^^ * 
addrdlcs had been prffented from different parts of the kitigdom, 
^xpreffive of their loyalty and attachment to his majefty ^ the 
Gaziite was he^ to he good evidence of that averment. 

But it is not fufficient evidence to prove an officer poiTeflbd of Rex v, Gardner, 
die commiiBon to which he appears to be gazetted } but on an r -i y 

information againft him for an offence arifing o\it of \i\% conduiEl 
in any commiffion^ it is fufficient to (hew that he a£^ed as fuch 
o^cer. 

But where in an aftion for goods fold and delivered againft *Gowr«mr. Hope 

three parvners, one let judgment go by dcffault, and two of them Veft. tfter^iic. 

T 3 fctiyyaiMSS,./, 
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fet up a defence, That the partoerfliip had been ^iflblved before 
the goods were furnlflied which had been delivered to die tfaint, 
and that notice of the diflblution of the^ partneHhip bad been in- 
ferted in the London Gazttie^ Ld. Kenyan faid. That that alone was 
not fufficicnt, but that particular notice by letter or meflage (hould 
be given bcfide to all perfons who had any tianfa^lioRS with tho 
firnir 
Godfrey v.Tun^. Rut as to perfons who have had no previous dealings widi the 
jiTclf SJ'*' partnerihip, it is unqueftionably good evidenfcc. 
Per Buller/jutf. " So Other niatters printed by the King^s Printer are goOd^vir 
5 T. Rep. 446. <* d^nce 5 as the Articles of War.** 

'Thelluflonv. To afcertain the date of a declaration of war, the decIaratioQ 

c«ffiiig^4 E^. f^Qn^ ^h^ ambaflador of the court abroad, tranfmitted by him to 

the Secretary of State's oflice, is evidence. 
Richardfon v. 6. To prove the a£ls of (late of a foreign goveitunent, copies 

Anderfon, (hould be produced examined by the ancient archives abroad. 

iCMipk.6jr. . ^^ Notes of hand and bills ot exchange alfo rank under' 

head \ of which I have already treated at length* 
Biggi V. Law- %. A letter from an agent acknowledging the teceipt of goOds, is 

'*T*R good evidence againft the buyer. • 

3 . ep.4544» 2fQfg^ It is however to be obferved in geiieral, that moft in. 

ftruments, whether of a public or private nature, now ufually 
given in evidence, are by feveral (latutes required to htjlamped$ 
without which the/ cannot be admitted. 
As to this it has been refolved, 

I. << That each injlrument to which a damp is required, moft'^ 
w if given in evidence, be properly ftamped.** 
Ret V. Reekf» For where in a quo nvarranto for ufurpiiig (lie office of burgel% 
a Sua. 716. (i^Q defendant's admiflion was produced, and it appeared that five 

perfons were included in one admiilion which was ftampedy hn^ 
fcur other blank papers regularly JIamped nveri anne^cedto it .* this wa) 
adjudged to be bad, for that eacbadn>iflion jQiOuld be diftiafl aad 
properly (lamped. 

a. <* As the revenue is the object of the ftampHlttties^ dioog^ 

cf every di(lln£l inftrument has a dUlindi (lamp, it has been 

. << held, that if the amount of the duty // pitid^ die Court will 

^* admit an inftrument to be given in evidence, though not 

<< ftamped with the proper ftamp which fuch inftrument requires.* 

Anen V.Thomas, For where in ajjfumpht for ufe and occupation, the detendiuit 

Sum.Afl: Mild- oiFered in evidence a demife by deed of the premifes inque/Hortf which 

C^iRn^GMd, would have nonfuited the plaintiflF under ftat. x i Geo. a. c. 19. c 

Juft. MSS. on being produced, it was not JIamped with the Jiamp required Jir 

Uojes ; but was on an agreemefjt-^amp : for this it was objeded to ; 
but it was anfweredy That the ftamp for leafes was a Gx (hilling 
flamp, and that for agreements of tne fame amount ; and there- 
fore the amount of the ftaAip^duties being fati^ed, that that was 
fufHcient : the Judge was of that opuiion, and admitted it to be 
given in evidence. 

*' But the law is now otherwifo, and every inftrument muft 
*( hsiye the appropriate ftamp, or it is inadmiilible in evidence.** 
RoitinfonT. But if the ftamp requir^ for any inftrument confifts of many 

?I^S?' 9 ^"^' '^^^ ^" ^y different aSs of parliament at different ttmesj fuch 
•**^^*^' only 
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«n1y {hould be put to the inftrumenc offered in evidence ; aftamp 
W valorem will not be fufBcicnt. 

' In fs^db as the law now ftands it (hould feem that the value of Farr v. Price, 
the (lampsy or whether it belongs to inft rum ents of the fame na^ ^ ^*^»55- 
ture ,as. that upon which the a^ion is brought, makes no differ- 
ence. The appropriate (lamp and accurate fun muftbe on every 
indrument offered in evidence. 

Though where the whole of the ftamp duty is laid on by the Aitchefon v. 
sia of parJiamem, . a (lamp ad valorem is fufficient. N Px4 1'V' 

But in this cafe it was ruled, that a receipt for the 'price of art j^j V J* * 
horfe conttining a warranty of foundnefs might be read in evl- conorer 
dence, ^ prove the warranty, without an agreement (lamp, the *Catni»b;4o:. 
i^roper ftamp for a receipt being on it. 

3. *< Though parol evidence might be fu(5cient to prove any ' 
€* matter or agreement} yet if the party will reduce it into writing 

^* it cannot be given in. evidence, unlefs it is damped/' 
, For where a written agreement in thefe wor<k, •* A, doth let Proflcr *. 
and fell toB. for the term of three years," was offered in evidence S^'^'C'j.L 
\n an a^Etipn oi ajfuth^ on a fpeciai agreement, the defendant ob^ AC x 765, ""^ 
je£led id its being nead, becaufe it was a ieafe and not (lamped : Coram Perrott, 
for (heplainci(rit wasi faid, that it was only a memorandum of a 5*![|^ p ^ 
parpi Ieafe,. which being for three years cmly, is good as fuch.; " '*^ 
and^die (latpte in uCng the wprds << indenture, Ieafe, or deed-poll,"^ 
meatnt only deeds : but it was holden, That though a parol ieafe 
for three years is good, yet if a man through catition will reduce 
it into ^tiogi he. muft pay for the (lamp, otherwife the court 
are inhibited from receiving it in evidence. 

So where to prove tlie diflblution of a partnerfliip, the copy of May v.SmUb, 
(he advert^ement inferted in the Gazette^ giving notice of the E^p«n.N.P.CaC 
parties having come to agreement to diflblve partnerfliip, was of- * ^' 
lered i|i evidence.; on an obje£lion being taken, that it was an 
;»green>eHt, and ought to have been (lamped, it was anfwered, 
that it was not an agreement, but merely given in evidence to 
fiiew Uiat the patties had in fa£l diflTolved partnerihip^ ' Bi^t I^tord' 
Kenjon held, that /every paper to be given in evidence in proof of 
any agreement ough^ to be (lamped; and therefore rejedled it. . 
'. .And wherever ah agreement is entered into in writing, but hot Brewer v. 
Stamped, the party is not at liberty to confider the agreement as ^*p^*p?^^^' 
pacoK But he' is bound to give the writing in evidence, and if it * * * 
is on undamped paper, he cannot give it in evidence. 

But where there have been two parts and one has been damped, Ganwniv.Swift, 
aijd that one in the po(re(rioh of the party againdwhom the aftion »1'«w»<^3o?* 
ia brought, if the party fuing gives notice to produce it, and the 
defendant refufes to do fo, fecondary evidence, as parol, or a 
copy may be given in evidence. 

4, «♦ By dat. x Ann. (lat. 2. ch. TX. f. 2. *^ Perfons are for*- 
^ bidden to write again on a paper before damped^ and written 
•* on, unlefs fuch paper (hall be rC'^damped, or to er^fe or change 
<* the name, or affix another piece to a damp ufed before^ under 
« a peiiaJty,'* Sta.'&c. . , . .' 

Under this datiite it has been held, ,, . . 

'f hat. where ?i pcrfon gave a letter 5f 5tto,rnoy to two perfons ^^'g"bb.^ 

* T 4 ' therein 5BuiT.a67> 
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tber«m namedi to receive' mooey for hua ii» Niwfmtnilaad^i that 
they did not receive it^ but applied merely for payment; npoM 
which the* perfon erafed the name» of ihe perfon^ fo before ap- 
pointed attornies> and put another in their (lead to veceive di&fanie 
money and from the fame pearfon: it wa& held that; thk was within 
the penalty of th^ ftatute. 

But when the penalty is paid, and it is then ftarapt, it may be 
given in evidence. 

So th^t any alteration requires a ftamp where ifiaffhmpjitfm a biQ 
of exchange, the bill was drawn the lAoi Septimlert payable 21 
days after fight ; while the bill remained in the hands of the drawer^ 
it was altered with the conient of tlie acceptor^ and made pay« 
able 51 days after fight. On tlie 30th of Sfptemhr^ when it waf 
over*due according to its original tenure and date, it was apin 
sdtered and made payable at ai days, xfter which it was nego- 
ciated, and the adion brought on it ; but the old Htxmp ftiU re- 
mained, nor was any newftamp added* hord Xeajon held, that 
every alteration made it a new inftrument, and a new (lamp ne- 
Ceflary, and therefore nonfuited the plaintiff. 
. << This alteration muil be however in a material, part, and 
<< varying the original inftrument as intended to be executed : for 
<< if the indrument haa been made wrong by miftakey it may be 
<< re£lified without a new ftamp being neceffary*'* 

As where the remitter of a ihip was by miftake memioiied as 
made at Guernfey^ which in fa^ was at Wcymouib^ and was after* 
wards altered to thjit, it was hejd. that a,new ftamp was not Teqiiire<L 

So where a bill of exchange, intended toibe negociable^was 
drawn, but the words or ordfir were omitted, it was held that a-fiib* 
fequent addition of thefe words did not make a new.ftampneceiJaTy. 

5* By.ftat. 23 Geo. 2* ^* S^* '^ All agreements in writing 
<<. whether the writing be only evidence of the eontrai£^^ or oU> 
" gatory upon the parties from^its being a written inftrmnenc^ 
<< are required to be ftamped ^ but there are thefoilowing ez« 
<< ceptions, viz. m^emorandaor agreements for ieafes at a rack 
<< rent of any mefluage under the yeariy value, of 5/.: for the 
•< hire of any labourer, artiiicer, manufaflurer, or menial fcr* 
« vant, any memorandumj letter, or agreement, for or relating 
•* to the fale of gpods, wares^ or merchandize, where th^ matter 
<< of memorandum or agreement (hall not exceed 20/. ; or anj 
<< memorandum or agreement made in Scothnd, if ftamped wita 
<* the duty required there." 

In this cafe, which was affkmpjit on the -defendant's under- 
taking to pay the debt of. his mother, whpwas in trade, which 
he conducted for her, but had noihare in the profits* The under* 
taking was by a letter which was not ftamped. it was adjudged^ 
that as this letter wa$ written. in the fair courfe of'bufinefs, on 
account of the trade, and by which he bound himfelf to anc^her 
tradefman, was within the eiBceptions.dE the ftatute^ .and .did not 
require a ftamp. ...» 

So where the defendant agreed by writing. tO'take a hadf (hare 
of goods^ half pro&t and lofs^/atfdito jidvanf e half, the money to 

buy 
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buy goods, du» was held't^ rdate t» thtfaU rfgpois^ an<i7tOfvequIre 
no* ftamp. 

6. *♦ As to how ftamped copiasonay be given in .evidence." 

There are two forts of copies of proceedings; a clofreop^ which ^^^ nFulford. 
might be given in. evidence in another court, and tffict copui whiicb \^^ ^^* ^*"*^ 
are equivalent to the record itfdf when made ufe of in the fame 2 Burr. zi8i. 
court in the £une c«ufe ; the offiice*>copy is fixed to a certain nnm^ 
ber of words in a fheet, in order to afcertain the officer's fees ; 
but copies to be given in evidence might be written as clofc as ^le 
writer frfeafed ; the ftamp-a£):6 mean to prevent any frauds in the 
office-copies by the parties compounding with the officers for their 
tees, and then writing a more than ufual numbertrf words in them, 
but did not mean to fix dofe copies^ to any number of words in z 
ibeet. 

r Andnote ; the Court will not allow a party to vecover on an Aket r. 
inftrument made abroad, which' by the laws of that country re- ^J^^^^^"' 
quires .a ftamp, unkfs it is ftamped with the appropriate ftamp ' * *'' ^^^ 
of the country. 

Several determinations Hiave taken place refpe£)ing ftamps, 
%iiich often occur at nifi prius, and are reducible to no certain 
kead; as, 

I. Where an agreement was entered into by feveral, for a fub- Davit V. 
Icription to a common fund; namely, making a wet dock at ^*^*^* 
Br^ol', and the a&ion was brought by the treafurer againft one *^*^*^ * 
of feveral (ubfcribers for his iiiare.; and objedion was taken> that 
sbere was but one ftamp ; but held, that though the agreement 
W2A feveral as to each fubfcriber, one ftamp only was requifite : 
and a cafe there cited, of Baier v. JardiM, that where feveral fea«- 
men by one inftrument affigned their prize-money, that one ftamp 
was fufficient, their feveral (hares being payable out of one fund. 
. 2* Schedules of appraifement are required to be ftamped by Leeds ▼. Barrow^ 
(fcat. 46 G. 3. r.43. And where nothing was referred to appraifers is Halt; x. 
•atcept the mere value of goods and of rep»rs on a farnt, an ap« 
]Mraiiement ftamp on a written valuation was held to be fufScient 
Milder that, ftatate, and an zvfzcd ftamp not necefTary. 

a. OF THE RULES ADOPTED BY THE COURT; 
UNDiER WHICH EVIDENCE IS TO BE GIVEN. 

X. M The firftruleof evidence is, That in every iflue the BuILK.P.s^f* 
<< affirmative is to be proved." 

This rule is founded on the nature of things, as a negative 1M. 
cannot regularly be proved, and therefore it is fufficient to den^r 
w^hat is affirmed till it be proved ; but when the affirmative is 
proved, the other party may then conteft it by oppoike f)roofs ; 
for that is not properly the proof of a negative, but of a propofi- 
Oon totally tnconfiftent with what is affirmed* 

As in trefpafs, if the defendant be charged with a trefpafs ge^ lbitf« 
nerally, he need only a general denial of the fsi£b| but if the 
h£t be proved, he may- then proffe another propofitioa incon* 
fiftent with the.chaigei as that Ike was -at modM place at tha 
lime, Of the like. 

« Sq 
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** So where a negative aremeiit can be proved by affirmant 

** evidence^* and the negatire averment ia a maietial one in the 

<< declaration, it muft be pvoved^" 

\rtirMmtT.Egft As in cafe for pitting on board a flitp :a certain infcffireablc 

indii Comjun/, fubftance Called roghan, which had oozed out and iet the fliip on 

3 Eaft, 1^4. g^^ ^^^ ^ declaration averred << diat the • defendant Ind not 

given due or fufficient ilocice to the perfons on hoard thoibip of 
its nature, fo that they ihouid have taken more care of it<" k 
was adjudged, that the negative averment of wattt tfrniict fliould 
be proved by the plaintiff, as he could have proved 
what pafled at the time of the delivery of the article. 

<< But to this rule IB an exception of furh cafes, where the 
*< law prtfunus theafi^mative i in which cafe the other party is put 
«< on proof to impeach it.** 
BulLN.P.^ As the law prefumes that every man does his duty until the 
contrary is proved ; therefore in an information againft Lord /Mm 
fox, for ref ufing to deliver up the rolls of the auditor of the ej^ 
chequer, the Court put the plaintiff upon proving that he had ofil 
delivered them up.. 

In the cfafe of WHliams v. Eajl India Companf^ laft cited, Loid 
EIUnbcrougb\?ij% down the rule to be, << that where any z£k is to 
" be> dmie, the not doing of which would be a crinainal ne^ 
<' gle& of duty ; the law prefumes the affirmative^ and throws 
<< the burthen of proving the negative on the other fide." 
^Tonk v.Uutier* As in a ftttt foT tithes in the Exchequer, the^defendant pleaded 
1 Roll. Rep. 83. th5|£ the plaintiff had not read the 39 articles. The Court pnt the 

defendant to prove that the parfon had not, tor the law would 

Aot prefume that hs had not done (oy as otheiwife he would Ux* 

feit his benefice. 

Wilfon y. - And in tliis cafe, where the iffue was whether the principal m 

^^^ ft bondwasliving or dead. It was adjudged that- the party alM^ 

ij^s* iiig the death was bound to begin and to prove it* 
Ibid. • a. <' A fecond general rule is, That no evidence need bfe. given 

^ of what is agreed by the pleadings ; for the jury arq only tq 

'«< try the matter in iffue between the parties, -fothat nothing' eifis 

<* is properly before them." 

Dyer, xS.v'c. 58. As in rfpUvin, the defendant avowed the taking the cattle hi 

BuU. N. P. s^S. j^g i^^ i^ y^^ 5^5 parcel of his manor of K*i the plaintiff re* 

plied. That it was parcel of the manor of iT., and made title to 
it, and traverfed that the manor of K, was the freehold of the de- 
fendant. At the trial he was not admitted to prove that JT. vmu; 
ho manoTf for that was admitted in the pleadings, and the iffue 
was to whom it belonged. 
0uU. N.P. 298. . « So the jury cannot £nd any tiling agiinft diat which the par<^ 

^ ties have affirmed and admitted of record, though the truth be 
V contrary.*' 
Anon. As in trefpafs for throwing down and carrying away ilalls^ 

Ic B*slu^ As to all Uie trefpafs, except the tbrtming Jowt, the defendants 
.M:9S.BttiLN.P. pl^^^ not gttilty; and as to the throwing dowi^ tliey pleaded 
2^S. a fpecial luftification^ and therein juftified both the tlurowitig 

h^orT^h ft" ^^^" ^^^ ^^ <janrying . away : on iffue joined^ the juc(ge at tho 
afAnn-vluch* affiles would not try nvhtther the defendants nvert. guilty er not qf 
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ihe carrying awaj^ becaufe they had confefltd it bv their juftifica- en«K|^ the de* 
tiqn : and on a motion for a new trial, the Court lield the judge's S*^2!IiS - 
directions to be right \ for the jury could ueTer find the defendants ^ 

to be not guihy of that which they had confe0ed on the recordj 
though in^ another iffue. 

*< Bot There may be a matter on the faee of the pleadings 
^ which may be an eftoppel to the party to aver againft it) but 
^ which iieyerthele(s the jury fliall not be concluded by.'' 
• *As in debt on a bond of inteftates by the adminiftrator) Cod'iani's cafe, 
jbearingdate 4th of 4pr4l ijya, tlie defendant pleaded that the »CaR«p,4-6. 
Jnteftate was dead before the date of the bond> atid ^c non ^ 
fdciUtH: on iflue joined, the jury found tlut the bond was deii« 
vered 30thpf </i/A| 1571, and that the inteftate was then living! 
the Court held, That though it was nn-eftoppel as between the 
parties to aver againft the deed, yet it-was none as to the jury» 
who were f worn to find the truth; and (he plaintiff had judg<» 
ment. Note ; It was agreed in this cafe, that the date of the deed 
atrisnot of the fubilance of it \ for if there ho no date^ or a falfe 
or impoflible date, as 30th of February {exgr.)^ yet that the deed 
^asgood* 

3. <• A tliird general rule of evidence is, That wherever C0.Litt.28j, 
f* a man cannot have advantage of any fpecial matter^ by 

'< pleading that he may give it in evidence under the genersd 
«« iffue.*' 

As where in debt on a bond and plea of bankruptcy, the plain* AKopv.price, 
tiff offered the condition of the bond in evidence, to ihew that Hoagl 1^55. 
the debt was not barred by the bankruptcy (it being a. bond 
not then due or payable)^ this was obje£led tO| on the ground 
that the declaration was general ; and the plea admitted the bond 
as ftated, and . fo not in iffue ; and tliat* if the plaintiff intended 
to have relied on the condition, that he (hould have pleaded it; 
but it was refolved, That the evidence was good and admiflible t 
fer pleas of bankruptcy under ftat. 5 Geo* a. always conclude to 
she country, fo that the plaintiff had no opportunity to put the 
condition on the record ; and therefore, as he could not have ad« 
yantage of it by pleading, that he fiiould be admitted to give it 
in evidence. 

So no man can juftify the killing of another ; therefore he may co. Litt. a«3. 
give the fpecial matter in evidence. 

So in trover the defendant may give a fpecial juftification in i Jonet,»4a 
evidence, becaufe he cannot plead it : a/iter in trefpaCs where he 
<ian, 

4. << A fourth general rule of evidence ist That the heft evit Bull.N. P.29|f 
*f denc^ which the nature of the thii^ admits and is capable of» 

** muft always be given." 

The true meaning of this rule is, That no fuch evidence (hall lUd. 
be brought : that ex natura ret fuppofes ftili better evidence 
behind in the parties power or poffeffton ; for fuch evidence is 
altogether infufficient and proves nothing, as it carries a prefump* 
tion contrary to the intention for which it is produced } for if 
the other greater evidence could make fbr the pa^y, why was 
not it produced ? 

Therefor^ 
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EVroENtE. 

Thefeforc a letter written bjr an agent or* broker by whom a 
{ale of goods iiU9 been made, is not evidence where the broker 
faimfeif may be called to explain the whole of the tranf;;i£lion. . 

This rule therefore confifls of two parts : ift, It muft be the 
bcft evidence : 2. It muft be in the party's poffeflion or power; 
for if not, it is not his default that it is not produced: 
therefore, where anjr deed • or other inftrument appears to belofi^ 
without any fault in the party, in fuch cafe a copy is good evidence. 

I. *• Therefore, no parol evidence* of any fa£t or agreement 
^ (hall be admitted- where there i^written evidence of fuch faft ; 
•* for -written evidence fpeaks for itfelf, is liable to no petverfion 
<< or mifconftrudion, and is more accurate th&n memory can be^ 
<« which is- uncertain and fallible." 

It is therefore the conftant praftice at Nift Prius^ in cafe a wit-* 
nefs mentions any matter which has been reduced into writing, to 
call for the writing ; and if not produced, or not proved to be 
loft, to rejeft evidence of fuch matter or fad. 

But where a book had been kept between the parties containing 
the feveral demands of the plaintiff againft the defendant^ and 
among other things receipts for money above 40 (hillings, which 
required a ftamp, and which were iigned by the defendant, but 
when it was proved by a witnefs that he read over each article to 
the defendant, which he admitted to be^uti, it was decided that 
the evidence of fuch witnefs was fufEcient to eftablifh thofe items, 
and that he might ufe the book to refrefh his memory, though 
contended that being in writing, parol evidence could not be a^ 
mitted. And per Le Biane Juft. The objc<ftidn amounts to this, 
there can be no verbal admiflion by a party of his having been 
furnifiied with certain articles in an account to which he has 
affixed his fignature ; but that cannot be ftlpported. 
. << So upon the fame ground, and under the ftatute of frauds, 
•* where any written evidence is produced, parol evidence is never 
«« admitted to add to or vary it in any refpeS.^' 

As- where in trefpafs the cafe was, that the plaintiff being 
poffeffed of two clofes, called Millcroft and Boreham^s Fields came 
to an agreement in loriting vrith tlie defendants, to give them the 
grafs and hay off Boreham^s Meadow in exchange for their copper* 
mill, &c. the trefpafs was committed by the defendant's entering 
on Mtilcroft : at the trial, parol evidence was admitted, to prove 
that at the time it was agreed between the parties, that befide 
Boreiam*s Fields the defendant was to have the poffej/ion and fii! ef 
Millcroft ', and the defendant had a verdi^ : me Court fet the 
▼erdid -.ifide, fuch evidence being againft law. 
. So where upon p!ene adminifiravit^ the queftion was, a man 
gave << to his brother «/i7i&/r (the teftator) loocA, and in cafe o{ 
his death, to his wife Sufannab :" John ifurvived die teftator, and 
the wife (the defendant) received the legacy \ the plaintiff infifted 
that the 1000/. vefted abfolutely in Jdhny and fo was affets in her 
hands: flie offered parol evidence, to prove that the teftator %n ex* 
tremis declared that be meant only to give the intereft of it to bis hro* 
tberfor life^ and that Jbejhotdd have the principal in, ^afe ffie furvived 

bim* Ch* Jttft. Lee rejeded the evidence, t- f^'V^ F^ifi^ ▼« 

JHerceoug 
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Merceau^ante fol. zo. Gunnis r. Erhart^ ante foK 1 1» vand /iw/i^ 
V. Finney i i JT/^. 35. : all which cafes eftabiiih the fame point. 

However, in this cafe, in which the queftion was concerning Rex v. inhabi. 
the fettlement of a pauper by purchafe of a tenement, tlie confto taouofScun- 
.Iteration exprcfled in the deed was a8/. j the Court were of ™t Re' 47 
opinion. That it was admiflible to give evidence, that in point of ^ *^' 
fact 30/. had been paid. . 

It is a general rule, that tlie fubfcribing^ witnefs to any inftru<» 
ihent muft be produced to prove it; but by ftat, 26 G, 3. r. 57. 
yljS. " deeds executed in the Eafi Indifj, and attefted by wit- 
*« neiTes there, may be given in evidence, oa proof of the hand* 
«* writing of the parties and the witnefles." 
' In fome cafes however of written evidence, parol evidence is 
admitted to explain it, as in rule pojiea. 

2. Under this ground of the beft evidence being ahviays re- BuU.N.P.a94.» 
.quired, copies of any indruments or proceedings are not admilBble 
evidence, except in fome particular cafes, as the original^ are the 
beft evidence. 

Therefore where in a queftion on a prefentation by a patrdn< to I'iliard v. 
a living, a copy from the hijbop^ inftitution-book was held not to ^^^J^m^'^V 
be fufficient evidence, for it was not the beft evidence that could * * '^ 
be had : the prefentation under the hand and feat of the patron 
was better evidence, fo was the inititution-book itfelf. 

So on an indictment againft the defendant for fetting hishcKuft Rezv.Dot^n, 
on fire ; to prove it infured, an entry in the books rf one of the fire ^^ N.P.Cit 
infurance offices >yas oflfered in. evidence ; but Lord Kenyon t^ufed ''^' 
to admit it, notice not having been given to produce the original 
policy, for that was the beft evidence. 

But in the following cafes, copies are admiffible. 

;ift. If the original is proved to be l^ or deftroyed % fot then in Bull, N. vA^^k 
fz& the- copy is the beft evidence. ^ 

2. If the original is proved to be in the hands of the oppofite party^ WxA. 
In fuch cafe a copy may be given in evidence, if fuch party re- ^^ **• Mwi. 
fufes to produce, it upon notice given to do it ; or in -fuch cafe 4 b^.^j^. 
parol evidence may be given of its contents. 

And where a deed Is in the pofledion of the oppofite party, and Doxoa ▼ Haiijb* 
he, after notice, refufes to produce it, an examined copy is evi- Kfpi«^P.Ci(. 
dence, without proof of the party's execution of it. And though 
there were two originals, if the party who is proved to have poifef* 
ISbn of one does not produce it, and the other party ha» not^e 
Other, a copy is, notwithftanding, evidence. 

It has however be^n faid, that there is a difference in civil and 4 Buir. Mti. 
criminal cafes or penal aftions, as to the necelBty that a party is 
under to produce evidence againft himfelf on his receiving notice 
to do it ; and it has been doubted whether in the latter cafe^ a 
party is obliged to do it ; but however, all diftinifUon as to that . 
is completely over-ruled by the following cafe : 

This cafe was an information grounded «n ftat. 76.1. r.ai* Acioniey* 
for injporting tea into Guemfey^ which had not been firft. leaded Sr"*l**JI['f^ 
and (hipped m Great Bfttam ; m the courle 01 tixe trial the AttoV'^ % t, lUp. aot* 
fuy-General offered to give in evidence copies of letters from the 
defendant to one Channon^ who was the witniefs for the crown re* 

fpe£ting 
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fpcfiidg the tea j btit which letters wese then in the defendant's 
own pofleffiotiy Cbatimn having become a bankrupt, and by ati 
order of the Chancellor^ all his papers having beenfeized, ^id- de>« 
livered up to the defendant \ but while they were in the hatids <tf 
the clerk to the comrbilRon, the (blicitor for the excife had coiv* 
trived to get copies of them : at the trial the ob)e£lion wft9 taken 
to the reading them, on the ground that this was a criminal prd- 
iecutipn, and that therefore the def(5ndant was not bornid to pro- 
duce this evidence againft htmfelf : but the objection w4s over« 
Per Buner,Ju(L i^uled by fiaron Eyre\ and on a motion for a new trial, the Court 
aT.Repwaoi. was of the fame Opinion ; (o that now there is no diilffletionhl 

this refpe£k between civil and criminal cafesi 
Joryv. Orchard, But when twocopies are made of tlie f<iftie inftrtHitent^ bodi 
aBoCa Pull ^9. figned by the party, and one of them in the poffi*fif6n' of the^ppc^ 

fite party, the one retained by the party may be giveh in evidence 
vitliout notice to produce : as where tMro Copies were made of a 
demand of a copy of a warrant under which a conftable had aSfced, 
and both were figned by the party demanding, and one only 
ierved>; it was held, that he co\ikl give the 6ne' -retained by him, 
in evidence, without notice to produce the oth^, they being both 
originals. » - 

So where an t attorney had niade two copies ctf bM biH, venk 

figned them both, *it was faehl chat in- an adion. fo)r -his^ 1>UI lie 

might give that kept by him in evidence without notice to pirodece 

that in the defendant's pofleflion. 

F«r Hok, 2* << A fecond cafe in which a copy is ^miflTible evidetice, ts 

3 Salfe 154- •« where the original is of a puUie nature g f«if wherever thi^oHginai 

<< is of a public nature, and would .be evidence if-produe^/- tt 
« immediate fwom copy thereof is evidence/' As, •** • 

loactT.RmidA I. A copy of the Journals of the Hoitfe rf Lotds fefpafting die te- 
DouiSl OS. viB^^ ^ ^ decree, wa$ in this cafe adjudged to be good evideitee. - 
u mti, 2* Swom-copirs of the entries in the Joufnals if the Hoitfe of Gmy' 

RcKv.Lonlo. m^nt were produced as evidence on the pait of the trown^ and 
G<*<^«>» admitted* 

Doo^ 5*9* ^^ c^^j fi^^ the transfer books of the Eafl India CombaHf haVe 

Ibid, iunti. L '^ 1. 1 J ^ •'l j • 1 "^ '' . ^ . 

been held to be good evidence. 
BtocatT.Mtyor 4. JPoU'iooks at an eleSion are of a public narure/ and a copy of 
•f London, thenrihali be evidence: on a fuggeftion of fraud or razcrre only 
1 S«i 3^7. (haU the originals be produced. 

Wsirencr .^.* The dty bookSf in which are entered the boundati^of tSe 

V. GUet, public markets, are books of a public nature, and oopies of* them 

a wa.95^ ^^ evidence* • 

3.' " A third cafe in M'hich copies are evidence^ is where they 
". are nmdefo byflatiHe.* 
Janfon v. wufoo, I. As under itat 5 Geo. 2. c. 30. << By which' the depbfitions^ 
Dousl i4i- cc proceedings, &c. under commiffions of bankrupt are ordi^ed to 

^ . be recorded, and that copies of them ihall be evidence.^ 
3T.Repb7ss. %. By (lat* lOGeo* 2. juftices of peace areinipoweredto Uxect* 

toon any foldier having a wife or child before, and to tkufe him' to 
make oath.as to his l^ft j^ce of legal fettlement ; zcopfif^hteh 
affidavit 9 properly attefted, (hall be evidence of the place of fettle* 
ment, ftat: 32 G<«, 2. 

6 But 



^ $.u^ where a c0py df any ilocuatenc^ vbich U ffot of itfelf-evl- Burdonr. 
4L*npe at common iaw, is made fo by ziX of parliament, a copy ^^^^!^ 
AHift.bc pro4ttced> and tlie original i^ not made evidence by im- ^ ^ 
plication. 

, :.4. Uut copies aie to be given in evidence, under the foUowing 
Kfiriciions: 

I. If a copy pf a deed or fucb like inftrament is offered in evi- > Mod. 4. 
^epcejton the ground of the origiiral being loft, it nmjt be proved 22i*<mr!H«iA 
bf4ir wintfs who co$npared it wiih tie origimJ^. othevwik tnere would yz%, 
be no proof of the truth .of the copy, or that it- had any relation to 
tlie deed. 

a* Where a copy is in like manner offered in evidence, fnfficient Ooo^eiv.Loke, 
piobability muft be fliewn to the Court to fatisfy thism //W tbe * A«.44^. 
original :was genuine^ as well a3 tiat U was toji^ before the party .. , 
ihall be admitted, to read it. 

V* 3* << But notwithiUnding the rule is thus generally laid down^ 
*< yet. in foiQ^ inflances the Court have admitted an inferior 
♦5 ipecies of evidence." . 

.*vThis is for the moft part where the matter to be proved is 
<f not tl)c gravamen or giil of the a£kion, but inducement only. 
<' This is chiefly as to the character in which a party fues or ia 
*f fued* la fu^h cafe fome evidence miift be given, as to the 
<f parties ailing purfuant to the chara^ler in which they fo fue 
" or are fued/* 

As in this cafe, whicii was an a£bion agatnft an officer of the Crew v.&tua^ * 
B^'^^i for interferitig in sua election, the Court were of opinion^ ^^ 
That it was fufficient for the plaintiff to fhew the defcndanfs aS'^ *. ^"^ '°^^' 
i$tg ai/uchf without briiiging proof of his beisg appomted by the 
Pofi-ofici. 

So in an a£^ion by the plaintiflF under ftat. a? ^^3. r.ft6s iUdror4^.r. 
for the penalties under the Poft^horfo duty, brought by the format ▼• Midnmrh, 
it. was held not necefTary for the plaintiff to give in evidence \^^^ *^' 
his appointment :by. the Lords of the Treafuryf or by the com* 
mifBoners of the ftamp^dutv; it was fufEcient proof, if the 
defendant had accounted with the plaintiff as farmer ofiht dniietf and 
paid him as/uch* 

So in an a£bipn againft the defendant for nonrrefkleace, the Bevw f,i. v. 
plaintiff is hot cailjed upon to prove admiffion, inftitutiony and in- ^^''^^^ 
du£kion, in order to maintain hb a£lion y it is fufiicient for him l^^^^' 
to prove ihejiveral afis done bf the defendant as parjbn g as receiving 
the tithes, ferving the church, &c. 

So where the action was by an attorney for flanderons worde Bemrnua 
u£m) of him in. bis pjrofeflion ( it was. adjudged not to: be neceifery '''^^p tu^ 
to prove, him an attorney by his admilEon on a cppy of the roU» ^^ -■■ 

b|it that his having a^ed as.fuch was fufficWnt. 

c2dj << In the cafe of jfxooi of hand-writing where dire£l evi« « 

^ dence cannot be had, by perfonfr who have feen the party write» 
«<^ao4 ha^e an acquaintance with his cbaraiSker. and hand-writing, 
«*, proof is admiffible by perfoiis who have had- correfpondence 
"; with the partyr!' As to which vid. ante^ page 144, 145* 

34, « So- 
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3d, << Ho if a man deftrcm what inroidd be endenee againit 
<* itim iH •orHtum J^liaUriiy interior eridence is admiiBUe.'* IM, 
On which principle, where a letter has been written bjr die 
plaintiff to a witnefs, which defendant wifhes to ufe in evidence, 
and the witnefs has had a fubpoena duces tecum, but has prerioally 
delivered the letter to the plaintiff, who refufes to produce it) 
parol evidence of its contents is admifliblc. 

4. Where a bill of eaccharfge has been given for an antecedent 
debt, and upon produdion it appears to be on an improper ftamp, 
the ortgift^^'Confideration of it, .that is, the pre-^exifting debt, may 
be reforted to and given in evidence. 

' 5. A fifth general rule of ^idehce is> << -That hearfay is no 
« evidence.* 

For as evidence upon oath is onfljr admiffibfe'ln-^ court of ju^ 
tice, the firft fpeech being without oath, 'the ocfth ^slliodier only 
going to prove that it was faid; proVes but a b^^ire ffiealcing, and 
io ifS of no weight or importasrae \ beiides, if thi( perfon who 
fpoke the iirll words be living, what he has been heskrd to fay b 
not the beft evidence. 

But I (I, Though hearfay be not allowed as dired eridence, 
yet it may be admitted in corrdhr4ition tf a wtne/s*s tffKtnonj, 
to- ifaew that* he affirmed the fame thing before oil other oC'> 
caGons, and «tbat he is ftiti -confident vrith him(elf ; but this 
is not evidence in chief ; and it is doubtful if it is (b in reply- 
But what a party has himfelf been 'heard to fay refpe^ng the 
matter in diQ>ttte, is good e^idenc^ a^ainft IMfelf ;' as in tbe 
•cafe of the admiffion of a debt cm gr,;- ^ are converfations 
which have pafTed in the hearing of ^ p4rty refpediug die 
matters in difference, and which were uncontradi£led or admit- 
ted by kim, good evidence ; as is the conftant pra&ice at Ni/i 

As ibe declarations of a party to a fuit aie idways <$vidence 
agaittft him ; fo what has been feid by the bailiff arrSftiBg- In an 
aidion for an efcape has been lield to be good eviA^^ agcunft the 
flieriff, for he is the real party on the record. 

But in an a£lion againfi a corporation, what has been faid by a 
ttiientbet of the corporation is iiot evidence, for he is a party only 
in bis eofporate capa<:ity with others. ' 

• But any admiffion of a demand or confeffion ^idiatt effeft made 
by a defendant, when he is arretted, and is igiMrant wJ iotli er he 
is bound by law to the payment of a demand ot ^OS, is not ndin^ 
fible evidence to charge him. 

So any admiffion made by a perfon under a snesfty to 
piromife a fuit, relative to the matters in difpsde, is ndt 
dence againft him 9 but any admiffion of a lAattn''not coimefled 
with the merits of the cafe,* as of a hand-WTi|faig«9r^., is ad- 
miffible. 

2. *^ Where pofitive proof is not to be had, iic decttr^mr Jf 
^ perfms unintcrefied^ and nxfho are then dead^ are admifible.** 

1. ^s in queitions concerning kptimacy r for it is the pmc- 

tice to admit evidence of what the parents have been heard to 
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faj refpejfling^ their, being married or not ; for die {>refiimt)-« 
tion arifing from cohabitation i^ itrength^ned or deftroyed 
by fuch decIarationSj which are not to be given hi evidence 
dire£lly^ but as . reafons for the witnelTes belief one way or the 
other. 

2. So hearfay is good^evidence in cafes of pedigree, as to prove Orimwadev. 
who was a- man's grandfather ; what children he had ; when ^*P*>e«», in 
he married, i^c, of which it is reafonabie to prefume that BuU.n. P,^i94. 
better evidence could not* be had ; for matters of no dire£l: im- ' 
portancey fuch as thofe now mentioned, are only known by re- 
putation j for no written memorial of fuch matters is ufually. 

kept. 

As in this cafe, which was an eje£lment; Mr. Siarp, who Duke of Athol 
was attorney in this caufe, was admitted to give evidence J- Afliburaham, 
what a Mr. Worthington had told him he heard and knew re- Bii?N.^! 405. 
fpeding the pedigree of the family, Mr. Wortbingtm xbjsa being 
dead. 

In ejediment, evidence was given that one James Hajlani -^awi^y. 
(whofe title, if living, or that of his iiTue, would fuperfede that HaOand, 
of the leffor of the plaintiff) was living, a poor labouring man at \^^^^ 
Liverpool, fixty years ago ; five witneffes depofed. That they be- 
lieved he was dead without iiTue, but knew nothing certain ; the 
plaintiff produced the regifter of Wakham, to (hew that one^ 
James Hajland was buried in 1707; but this name plainly ap- 
peared to have been altered from Harrox, but by whom or where 
did not appear : Juftice Clive left it to die jury to decide. Whe- 
ther Hajland died without iffue or not ? and the jury found for . . , 
the plaintiff. On a motion for a new trial, per Lord Mansfield--^ 
In eftabliihing a title upon a pedigree, where it may be neceffary 
to lay a branch of the family out of the cafe, it is fufficient ta • 
(hew that the perfon has not been heard of for many years, to put 
the oppofite party upon proof that he ftill exifts. Many perfons 
go to the Eafi and Weft Indies, and are never heard of again : 
ixrhat is done on fuch a trial is no injury to the man or his iffue, • 
fhould they ever appear, and claim the eftate ; it was proper evi- 
dence to be left to the jury, and% the rule for a new trial .wa$ 
difcharged. 1 

3. " Hearfay is good evidence to prove the death of any relation BulLN.P.^94. 
«' beyond fear 

As evidence by a perfon who knew the family. That he had Roe e»i)im. 
heard in the family that fuch a perfon of it had died abroad, and ^lerbook 
that it was believed in the family: or that fuch ia perfon died with- gj^^ ^ ^.^j 
out iiTue; and fuch fliall be fumcient to entide die perfon next in mss. CoraM* 

remainder. LordKenyon. 

4. <^ Hearfay was formerly admitted as evidence in cafes of (et- 
*^ dement of paupers.'^ 

As where on an appeal the evidence was. That the hufbaud of Rex t. Niitley, 
the pauper told her that he had been hired to one Smith, but had Bo«* Sett-CiC 
been turned away to prevent his gaining a fettlement, the Seffions 3?j|h^*' ^ 
rejeded the evidence as mere hearfay and inadmidible : on th^ 
caff coming before th< Court pf Kin^s Bench, they held clearly. 
That it ought to have been admitted. 

^OL. IL U Thfe 
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Rti ir Green- Tht order ftated, That the pauper was the daughter of Giorgr 
C^iu'dt^* »^tf// dcceafed, wh in his lifitime bad dedared U the min^, 
jT.Rep.7z^. that he was fettled in Greentvicb^ by hiring and fenrice tot 

Captain Saunders ; and the order was affirmed on this evidence 
a^the declarations oftbefathet alone : and it was held to be good* 
Hei V. Hol> In tilts cafe the do&rine above was admitted and eftabliihed, 

Triniiy, hi and the Court went ftill further, admitting the wife to give evi- 
aWec*SrtL ^Jcnce of her hufband's declarations as to his fettlement, be Hm 
Cif. i4t. being abroad and living. 

Kez V. inhabW But thofe cafes are now over-ruled, and it is now decided, that 
tarns of Chad- hearfay evidence of a faft is not to be received upon a queftion of 
t^X^?' fcttiemem, though the party who gave the information as^to his 
Rexv'.ErirweU. fettlement be dead. 

Rci V.Ferry- And upon the fame principle, an ex parte examination in writ- 

bridge, a £aft,54. jf)g qh q^^ of ^ pauper, taken before a magiftrate, as to lus fettle- 
gw]%,s£afti6t. ^^nt, is inadmiflible evidence as to his fettlement, though the 

* pauper be dead. 
Rtt v.Eriih, Neither are the declarations of the parents of the fJace wjiere 

8Xift,53S^. the child was bom, evidence. 

R«i v.H«d* Where however a party was living in a parifli, and a letdement 

^k« was claimed in it for his Ion by an appealing parifli, and he refufcd 

IX Eailt aa ^^ ^ examined as a witnefs, as belonging to the refpondent pa- 

riih,-^It was held to be admiffible evidence, that he had been 
heard to £ay, that he had given above 30/. for the purchafe of a 
. tenement in the refpondent parifh, and thereby gained a fettlement, 
which was communicated to the fon. 

5* <' Another cafe in which hearfay is evidence, is whedier 
•• parcel or not parcel?** Vid. ante, Davis v. Pearce, a Term Rep, 
53. and HoUowayy, Rmihesy ibid. cit. Cb. of EjeBment. 

6. ** In queftions of prefcriptionj hearfay is good evidence is 
•« order to prove a general reputation.'* 

skiitnerv.t.«)H As where the iffue was on a right of way over the plaintiff'i 

V It _ www O ' * 

jMJtmmit,wor- ^lofe, the defendant was admitted to give evidence of a conTerfc- 
BulLH.P.195. ^^^^ between perfons not interefted, then dead, wherein the right 

to the way was agreed. 

7. '* What commences by parol may be tranfmitted by parol, 
<* and that creates a general reputation ; in which cafe hearlay is 
" admiffible evidence." 

pof Meath In a ipsare impedity the plaintifiF derived his dtle from Ld. R. m 
iVir*^*'^^* whom he laid a prefentation of one Knight ; thebilhop fet up a 
BulLN.P. apj, title in himfelf, and traverfed the feifin of Lord R, ; the plaintiif 

gave in evidence an entry in the regifter of the diocefe, of .the 
mflitution of Knight^ in which there was a blank in the place 
where the patron's name is ufually inferted, and then offered fa- 
rol evidence rftbe general reputation of the country, that Knight vof 
in by the prefentation ^ LordVi. : upon a bill of exceptions fliis 
came on in K. B., when the better opinion was. That the evi- 
dence was admiffible, the regifter, which was the proper evidence^ 
being filent ; for a prefentation may be by parol, and w&ftt fo 
Commences may be tranfmitted to pofterity by parolj and that 
creates a general reputation, 

8. Bat 
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*  • 

8. But if a party refers to a third perfon as to a particular faft, WiUiams v. 
T>r for information 6n a particular fubje£i ; what fuch third per£^ x^Campb. 364 
fays refpe^ing it, is evidence againft tlie perfon who referred to 

fuch third perfon. 

9. << And on this head it is in general to be obferved, that it is . 
** noobjedion to the admii&on of hearfay evidence, that the party 
<f whife declarations are brought at hearfay evidence^ would be himfeif 
^ an inadmifflble witfte/sj provided fucn declarations at the time 
** were indifferent, and ufed without reference to the queftion 
« then before the Court/' 

As where the queftion was refpeding the boundaries of the Rex v. inhabl* 
parifli of Affon and the hafnlet of Hammerfmith, a witnefs for the ""^» of Ham- 
defendant proved that an old man, now dead, had told him twenty ^^^^^ ^^^ ^j^ 
years before, refpediing the boundaries of thefe pariflies, but the 1776, MSS. 
old man had been an inhabitant of the hamlet of Hammerfmith ; this 
evidence was objected to, becaufe the perfon who had made the 
declaration was interefted : but Lord Mansfield ruled it to be good 
evidence \ for at the time the converfation took place, there was 
no queftion or difpute about the matter ; nor could it be fuppofed 
that a man would hold a converfation, in order to make it evidence 
twenty yesirs aften 

5. " Under the laft rule it was obferved, That parol evi- 
<< dence could in no cafe be admitted to explain written ; but it 
«* is a rule of evidence, that where there is a doubt on the face BulLN.P.»97, 
«^ the words refpe£^ing the matters to which they refer, in 
** fuch cafe parol evidence may be admitted to afcertain fuch 
« fafts." 

This ambiguitasy or doubt of the conftru^ion, is divided by Lord 
Bacon into ambiguitas latens ii patens. 

Ambiguitas latens is that which feems certain, and without doubt 
for any thing that appears on the face of the deed or inftrument ; 
but there is fome collateral matter out of the deed or inftrument 
iv^hich creates the ambiguity. 

** Where the ambiguity is of this nature, parol evidence is ad- 
<« miflible, for the inftrument itfelf being certain, but the doubt 
*« arifing from fomething extriniic, extrinfic matter ihould be ad- 
<« mitted, particularly as it fortifies and gives effeft to the written 
** evidence." 

^< But where any implication or conftruAIon of law arifes from 
*« any written evidence whatever, parol evidence may be admitted 
<^ to explain that implication ; for that is not to alter the written 
«« inftrument itfelf.** 

As where a fine is levied if no ufes are declared, the refulting Roe v.Popham, 
ufes {hall be to the couufor; but parol' evidence is admiilibie to l>ougi.}4. 
rebut the prefumption of fuch refulting ufes. \^^ AdSJ; 

So the implied revocation of a will by a fubfequent mar* cit. Dougi. 26. ' 
riage and birth of a child, is liable to be rebutted by parol Brarfv v.Cubitt, 
evidence. ^"^^ ^a 

So where a man devifed four hundred pounds to his wife, and Lakev.LaVe, 
made her executrix without difpofing of the furplus ; Iiord Hard' ^ Nov. 1 751. 

U a wicke Bu»I.RP.«97. 
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^w^f^^' wJrAr admitted parol aridence to fliew the teftator meant kis «fe 
f AiIl f 1 flioold have it; for there was no ambiguity in the will, nor 

it to alter the apparent intent of the teftator ; for by law flie 

entitled to the furplus as ezecutrixy and therefore the eridenot 

was only to rebut the equity. 

Brawn ▼. Sei- But in this cafej the teftator having ezprefsly devifed the xefidiie 

win, ia Doni. of his perfonal eftate to his executors, one of whom owed him 

fi«iL M P. 207 ™^i^ ^ bond, parol evidence was ref ufed to be admittedy «• 

prove the teftator meant to extinguiih the bond-debt, by making 
the obligor executor ; for that would have been to alter the ^-> 
parent intent, and not merely to rebut an equity. 
iMet v.Nmt- As uriiere die teftatrix devifed her eftate to her ooufin JJtm 
S*^ Clterty and there was both father and fon of that name; it was 

BuU.RP. aoi ^^^ ^^ P^'^^ evidence was admiilible to prove that the Iba cf 
iBlacLRefk that name was the perfon me%nt; for as the obje&ion a " 
^ . ^ from parol evidence, parol evidence ouirht to be admitted tp 

5C0.S.P. xwerit. 

yid* Tbottus V. Tbomasy 6 Term Rep» 67 x. 

aRoQ. Ak676. So if a man has two manors of the hme name of Dale^ and he 

levies a fine of the manor of Dale generally $ parol evidence and 

circumftances may be given in evidence, to (hew which manor he 

intended ; for that would not be to contradi^l the record, but to 

fupport it. 

9\i% N. P. 197. Amhiguitae patens is that wUcH appears <m the face of the deed 

Lord WaSpoie v or inftrument, and is in faft an omiiEon, and can therefore never 

^Mnd^^' be fupplied by an averment \ for that in ttkOi w0uld be to make 

r T. Rep.' 13S. that pais without deed, which the law appoints ihall not pais vritk- 

out deed. 
BaHiis &'Cirardi ^^ where there was a devife in a will, but the devifee's name 
V. Attcrncf- was totally omitted : it was held that; parol evidence was inadmi(» 
Geaerii, fibleto (hew who was meant ; for that would be to add to awxil* 

S9JW1.I7I4. sen inftrument. 

Doe ex dam ^^ ^^^^ evidence may be admitt^ to (hew that the teibtor 

Smili V. Atidn, was deceived, by having one will obtruded on him in place of that 
^T.R^p. 147- which he meant to execute. 

6. A fixth general rule of evidence is, « That in all cafes 
^* where general chara£ter or behaviour is put in {(Tue, evidence of 
^ particular fads may be admitted } but not where it comes m 
« collaterally.*' 

2. <' It therefore often becomes doubtful whether general diai» 

^ tsStet is fo put in iflue or not.** 

tMu r. In this cafe, which was a bill filed by a kept-miftre& fiar aft 

S7ldy*x74a. wnuity, the defendant in his anfwer laid, << That (he was a 

£iilLN.p.i95. woman of infamous charaAer before Mr. PmoAr became ac* 

quainted with her;'* this was holden to be a fuffident putdi^ 
of her charafterin ifTue to enable the defendant to prove partko* 
lar fads. 
y^tP^'^^^^ But where to a bill brought by the wife, the hu(band m hia 
nUe,in DomT s^wer faid, *< She bad not behaved herfelf with duty and ten- 
Prac! i734f dcmcfs to him, as became a virtuous woman^ much lefa lus 
B»lLRp,»^6. X wife^" 
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trife^'' this was hdldeh tioC to put adultery In ItTue, fo as to 

enable the hufband to proTe par|icular faAs. 

a. In oBions Jar criminal conver/atiofif the defendant may give Robert! ▼. 
ia evidence particular fads of the wife's adultery with others, or ^''JjU? p j 
having a baftard before marriage ; for by bringing the adion the at^Hereford, 
hoiband puts her general chara£kerand behaviour in ifiue, and as 1745, 
the defendant may examine as to particular h&s, a fortiari he BuU.N.P.49^ 
may call witnefles to her general cbaradten 

3* In criminal projecutums^ where the defendant's charader is BuU.N.P.t96. 
put in iflue by the profecution, the profecntor may examine 
to pa^icular fa^is % for it is impoflible without it to prove his 
charge. 

An exception to this is the cafe of indiBmmts for barratry^ Bun.N.P.a96, 
in which cafe the profecutor cannot examine as to particular 
fiids without giving previous notice of it to the defendant ; 
for thefe profecutions - being commonly againft attomies, whofe 
profeflion it is to follow law-fuits, and it is difficult to draw 
the line between that and afling as a barrator, it is therefore 
required that the defendant fliould know what particular fads 
are to be given in evidence, in order that he may be prepared to 
ihew that he was fairly and profeifionally employed in thofe 
things. 

But in other criminal cafes the profecutor cannot enter into ibid, 
the defendant's charader, unlefs the defendant enable him fo 
to do, by his calling witnefles in fupport of it, and even then 
the profecutor cannot examine ta partiadar JhQs ; the general cha* 
rafter of the defendant not being put in iflue, but coming in col- 
laterally. 

4. In an ejedment by an heir at law, , to fet afide a will for Ooodiisht ex 
fraud and impofition committed by the defendant, he fliall Hkk^'winco» 
not be permitted to call witnefles to prove his general good cha- Sum. Afl:i789, 

ra&er. - Coram Buller, J.. 

But where a will Is difputed*as having been obtained by fraud, ^^^^ *** ^'*' 
^Rrhich fraud is imputed to the witnefles to it, evidence may be \f^\i^^' 
called as to' the general good chara&er of the wimeflies, and the 4 Efp. M. P. C* 
improbabilitv of their being guilty of any fraud. i°- 

5. As to now far the chara£lers of nvitnejfes may be queftioned 
<m trials, it is fettled, 

I. If you will impeach the credit of a witnefs, you can only BullN. P.«9*« 
examine into his general chancer, and not to particular fa&s ; 
for every man is fuppofed to be capable of fupporting the one ; 
but it is not likely he fliould be prepared to anfwer the other with- 
out notice : and unlds his general chara£ler and behaviour be in 
iflue, he has no notice. ^ 

But other witnefles may be called to impeach his credit re. Hardwen v. 
fpefting any matter lelative to the ifltie ; for whatever is ma- i^ aoiTsT 
terial to the iflue, each party muft come prepared to prove or to conm Buller,). 
deny. 

But a party fliall never be permitted to bring general evidence ]^f^*j ^^. 
to diicredit his own witnefs ; for that would b^ to enable him to ]^,chanc. 
^ftroy the witneis if he fpoke againft him, and to make him a n June 1789, 

U 3 good 
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good witnefs if he fpoke for him, with the means in his hands'fif 
deftroying his credit if he fpoke againft him. 

But if a witnefs prove h&s in a caufe which make againft die 
party who tailed him, yet the party may call other witneOes to 
prove that thefe fads were otherwife ; for fuch fads are evidence 
in the caufe, jind the other witnefles are not called diredly to 
difcredit the firft witnefs ; but the impeachment of his credit it 
incidental and confequential only. 

<< The rule has been laid down again and again, that upon 
*< crofs-examination to try the credit of a witnefs, on\j general 
« queftions can be aiked. A witnefs cannot be a(ked as to any 
'< colUteral independent faft merely with a view to contradia 
« him." ^ 

Therefore in an adion for ufury, the witnefs having proved the 
ufury, was aiked as te other fimilar tranfa£tions in the loans of 
money, but not conneded with the tranfadion on which the 
queftion of ufury then arofe, with a view to call witnefles to im- 
peach his credit in his account of thofe tran factions. — LonI 
Ch. J. Lord EHenhrough refufed to allow the queftions to be 
put ; and afterwards, on a motion for a new trial, the Court heM 
that they were not proper to be aiked, and were rightly r^: 
jefted. 

If a particular fad go to the competency of a witnefs, it may 
be proved by other teiftimony ; as the copy of a record for per- 
jury, felony, {5*r. fo of an intereft in a witn/efs in the event of a 
caufe : and whether he be interefted or not, fhall be decided by 
the judge. 

9. Another rule of evidence is this, <^ That if the fubftance of 
** the iffue be proved, it is fufficient." 

This rule depends upon afcertaining how far the words moib fi^ 
forma ufed in joining iflue \softhe fub/lance of the ijfue ; for where 
it is fo, it muft be proved. 

To afcertain this, an attention 'to the point really to be tried 
between the parties, feems to be the beft rule. 

As in an adion of wafte for cutting twenty ajhesj proof that 
the defendant cut ten is fufficient } fpr the ifTuc is wafte or no 
wafte. 

But if the iffue be whether " Lord Delawar iemifeS^ or not-? 
proof that A. B. who was net ihen^ but now, X.dr-</Debwar, is not 
fuf&cient ^ for whether he were Liord Delawar at the time of the 
demife Is the iffue. 

But, however, the rule is thus laid down : ift. That where die 
iffue is joined on the point of the adion, there modo is^firma are 
mere form, and need not be proved. 

As where in replevin the defendant avowed the taking as a 
commoner, damage feafant, the plaintiff in bar faid that /• S. 
was feifed of an boufe and land whereto he had common, and 
bad demifed to him the 30/^ of March to hold from the feaft of 
the Annunciation next beJore for a year ; the defendant tra- 
verfed the leafe modo i^ forma : the jury found that i. S. made a 
Icafe on the i^th of March, to the plaintiff for one year ; and 

1 thougl^ 
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chough this he not the fame leafe pleaded on account d the dif- 
ference of the dzj, yet the plainti£F had judgment ; for the fub* 
ftance of the ifiue is, Whether the plamtiff had fuch a leafe, by 
force of which he might ufe the common ? yet it muft not depart BallM.P.soob 
altogether from the form of the iflue, as if it had beoi found that 
he had a right of common by Jeafe from anotbtr that would have 
been bad* 

zdly, <^ But where a collateral point in pleading is trayerfed, Ca^liLiwi. 

then modo iS forma is of the fubftance of the iflue, and muft 
•* be proved." 

As if a feofiment be alleged by two, and this is traverfed modo i^ Ibid. 
forma, and this is found the feoffinent of one, there modo Iff forma 
is material. 

So if a feoffinent be pleaded by deed, and it is traverfed abfque hoc ibid. 
quodfecffavit modo iff forma, the jury cannot find a feoffment with* 
out deed* 

£0» << The next rule of evidence to be obferved is, that con* 
<< feflions or admiflsons made for the purpofe of a compromife, 
'< or in confidence,' are not to be admitted to be given in evi- 
«« dence/' 

Such are the confidential comi^unications made by a client to 
his attorney* Ante* 

And on the fame principle, where the defendant was a fo* Du Bant v. 
reigner, and in his communication with his attorney it became p!!?*^^ n ^ 
necefikry, to employ em interpreter, it was ruled by iMiA'Kenyon, ^^^ » * * 
That the interpreter was bound to equal fecrecy with the 
attorney, and could not give evidence of what had (o been com* 
municated. 

But in the above cafe was cited a cafe of Ren v. Sparkes, before 
Mr. Juftice BuUer, where on an indi£tment for a criminal ofience» 
a confeflion made by the prifoner, who was a papift, to a Popiih 
prieft, was admitted in evidence^ and the party on it convi£ted 
and executed. 

So an admifiion of an hand-writing to a bill of exchange, upon Waldndgt ▼• 
which the>a&bn was brought, made pending a treaty for a com- ^"^^|^'CiC 
pTomife, was held not to be within the rule above laid down, as* ^^^ 
not going to the merits of the caufe, and as being a matter capable 
oi being eafily proved by other means. 
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PRINCIPAL MATTERS 



IN THE SECXJND VOLUME. 



I 



A 

Jiaoiimeiti* 

F one owner only of a (hip is fued, he 
mud plead that 'matter in abate- 
ment fage izg 



Under what circumftancca he can fue oot 
a commifBoQ of bankrupt 71 

May maintain trover for taking io his 
own time, or ic inteftate'a lifctinie 84 

If an adminiftration ia repealed* the firft 
adminiilrator is not liable in trover for 
the goods he difpofed of while his ad- 
miniftration continued iA. 

If a pcrfon*. before adminiftration is grant* 
ed to him9 permit another to take goods 
of the inteftatey he cannot maintain tro- 
ver for thcfe goods, after adminiilration 
granted $6. 

Trover will not lie againft an adminiftra- 
tor for a convcrfion of goods by his in- 
teftate in his lifetime 95' 

I)ow he may declare in trover 95 

What defendant may give in evidence to 
trover by an admimftrator 192 



•. 



How given in evidence fage 244 

Affidavits of illiterate perions how .to be 

fwom ih. 

Violuntary affidavits, bow they differ as 

evidence, from an anfwer in Chancery 

250 



The affidavit of a pcifon convifted of 
crimes, may be read in his own defence 

2a8 
How £ir affidavits afecvidefiee 944 



An ad^ion on the cafe will lie againft a 
pcrfon who undertakes to do any thing 
for another, though the agent derives 
no benefit from it, nor it paid for his 
trouble 140 



jfgreemerUi, 

Agreements muft be ftamped 280 

Exception in cafes of fales, or between 

merchants i3« 

Vid. Sabt, and M^rriage^ 



Anfwir* 

In Chancery, in what cafes It is good evi- 

254 



dence 



Arrtft. 

Bare words will not -make an arreft» with- 
out touching the body 1 1 1 

The arreft muft be made by the authority 
of the bailiff ^ «3. 

It muft be by virtue of a warrant ligned 
and fealed by the (heriff f3. 

How 
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How an arreft is to be made pag9 1 1 1 
The bailiff need not ibcw bts warrant un- 

lefd io rcquifi^d 1 1 2 

In what cafes doors may be broken to 

make an 9frt9i f^. 

What (hail be dremed an enter door lb. 
If a perfon illegally arretted be while in 

cuftody charged with a fair arreit, it 

(hall be good and valid lb. 

Arrcfts on a Sunday are void lb. 

Falfe imprifonment will lie for an arrtft 

on a Sunday lb. 

What art efts on that day may be good lb. 
The writ ihoirid be of the proper county 

lb. 
Delivering a writ to a flier iff again ft a 

perfon when in cuftody is a good ar- 

left 113 

Vid. Efcape, and Sbertffl 

JjUgnnuni* 

In cafe of bankruptcy, how proved 99 

Where there has been an alignment ot a 

deed, how far fuch is an a6i of bank* 

mptcy 64 

jlltomeyi 

In an aftion by an attorney for words, it 
is fufficient that he has pradifcd as 
fuch 24 

Is liable to an adkion on the cafe for 
neglcding the fuit of his client 123 

By what the damages in fuch cafe fhall be 
rcj^ulated lb 

The Court will not interpofc in a fummary 



way 



lb. 



Any perfon injured by an attorney in 
conduiling an adverfary fuit^ may main- 
tain cafe tor the injury 1 24 

In declaring again ft an attorney for negli- 
gence, mifrecitai of the writ on which 
the firft writ was grounded is fatal 160 

How far attornies are permitted to gist 
evidence againft their client 22 1 



B 



Bailmeni. 

What are the different fpccies of bailment 

124 

In cafe of a naked bailment without pro- 
fit to bailee, he is only chargeable in 
cafe of grofs negled 225 



Banirvpls. 

Who are traders within the ftatutef of 

bankrupt page 52 

There mull be a buying as well as felling 

To what extent the buying and felling 
,muft'be ib» 

Handicraft, or mere working trades, not 
within the bankrupt laws i^. 

The trade need nut be lawful 53 

Ptrfons ufing trade, whatever other pro- 
feflion they may be of, may become 
bankrupts ih* 

How far the drawing and re-drawing bills 
/>f exchange (hall make a man an obje& 
of the bankrupt law ih. 

The buying and felling muft be general 

54 
Vid. Innheptr^ VlQuaUer^ and Farma-. 

How far a perfon maybe a bankrupt ia 

ufing his own eftate ^^ 

A perfon refiding abroad, but trading 

here, may be made a bankrupt 56 

What departinfir from the realm fhall be 

held an a£l of bankruptcy 57 

What remaining abroad is fo ii» 

HovK far being denied to a creditor ia aa 

a6l of bankruptcy 58 

How far a denial by agreement is an a^ 

of bankruptcy ihm 

The denial muft be to a creditor 59^ 

And the debt muft be adually a^. 

A banker's ftopping payment is not aa 

affc of bankruptcy ih. 

What departing from the dwellnig-houfe 

h an a^ of bankruptcy 60 

It muft be to avoid payment of a debt ib, 
I Muft be voluntary 4i 

A trader refident in Ireland may be made 

a bankrupt here by abfconding from 

hence th. 

What arreft and* lying in prifon for two 

months is an a6k of bankruptcy «^. 

From the time of the furrender only the 

perfon (hall be a bankrupt a^. 

What efcaping from an arreft or being 

outlawed is an a6l oi bankruptcy ib. 
What fraudulent procuring of his goods 

and chattels to be fequeftered or at- 
tached is an z6t of bankruptcy 62 
What to yield himfelf to prifon ii. 
What fmudulent grant or conveyance h 

an act of bankruptcy 6j 

The aifignment muft not be of a tradcr'a 

whole ftock in tiadc ^' 

Aa 
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An affigDment for the parpofe of defraud- 
ing any of the creditors is an a6l of ^ 
bankruptcy page 63 

AVhat alCgnments a trader may make 

64. 66 

What payments to the petitioning creditor 
are acts of bankruptcy 67 

How. far obtaining a protc^ion is an a^ 
of bankruptcy ib. 

What is an a6l of bantcruptcy by a trader 
having privilege of parliament ib. 

A plain ad of bankruptcy cannot be 
purged 68 

What a good petitioning creditor's debts 
under flat. 5 G. 2. c. 30. ib. 

The petitioning creditor's debt muft be a 
legal oncy and for which an adiion 
would lie 69 

The debt muft be due at the time of the 
ad of bankruptcy committed ib. 

Need not be contracted during the trading 

70 

What a good petitioning creditor's debts 

ib. 

Notes bought in at ten (hillings in the 
pomid are good petitioning creditor's 
debts ib, 

A commiffion may iffue againft one patt* 
ner for apartnerfhip debt • 71 

Executor of a bankrupt cannot fue out a 
commiiGon of bankrupt againft another 

ih. 

How the ilFuing of the commifSon and 
the ailignmeni ia to be proved 72 

Whatever is in the bankrupt's pofTcf&on 
when he became fu, is liable to his 
bankruptcy by flat* 2 1 Jac. i . r. 19. ih. 

If a mortgagee of a trader's elTefls fuffers 
him to remain in poflcifion^ he lofes the 
benefit of his mortgage ' 73 

The (latute does not extend to aflignment 
of (hips at fea ib. 

Nor to cafes where he has only the tem- 
porary pofieflion 74 

Nor to cafes in which he has not the order 
and difpofitioo ib. 

Vendee or mortgagee muft take poflciiion 
when in his power 75 

Goods in the hands of an executor or ad- 
miniftrator bankrupt do not belong to 
his affignees 77 

Goods the property of the wife, and vefted 
in trufteesy do not belong to the huf- 
band's afligneet 78 

Extends to cafes where the bankrupt is in 
poffeffion of the goods of ftnuigcrt 76 
II 



Except in the cafe of goldfmiths or fiic* 
tors * page 76 

Mere pofTeifion uncopnefted with other 
circumftances is not fufficient 77 

The affignment has relation to the aft of 
bankruptcy 79 

It makes no di£Ference whether the pro* 
perty is in England or elfewhere ih. 

If an extent iffues before an %6i of bank* 
ruptcy, but the liberate not executed, 
it fhall bind the goods of the bankrupt 

80 

The king is not bound by the ftatutes of 
bankruptcy, but only by the a^al af- 
fignment ' ih* 

Neither the bankrupt nor his wife can be 
a witnefs to prove an aft of bankruptcy 
committed, or any faft to fupport the 
commiflion m 

Coiifefiion b^ a bankrupt to a third perioii 
of his havmg committed an ad of bank* 
ruptcy good evidence i^. 

A creditor who has fold his chance of re- 
covering his debt under the commifEoD, 
is a good witnefs to prove the petition* 
ing creditor's debt 97, p8 

So a creditor who rdeales to the amgnees 
is a good witnefs to prove an aft of 

. bankruptcy 98^ 

The record of the depofitions taken before 
the commiflioners, is good evidence as 
to afts of bankruptcy f3. 

General proof of abfconding fufficient^ 
without (hewing any writ iuued ib* 

What evidence neceifary to prove the 
petitioning creditor's debt under a 
commiflion ib. 

What evidence (hall be fufficient as againil 
the bankrupt himfelf 99 

An aftion on the cafe lies for malicioufl^ 
fuing out a commiffion of bankruptcy 

Baron and Feme, 

Feme covert having a feparate maintenance 
may be a bankrupt 5 7 

A feme fole trader who commits an aft of 
bankruptcy, cannot be made a bank- 
rupt after (he marries ib. 

A feme covert trading fcparately may by 
the cuftom of London be « bankrupt ib» 

Baron and feme may join in trover for 
goods which were the wife^'s before 
marriage 84 

Trover will lie affiinft both for a conver* 
fion by the wife 93 

1 How 



1 
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How to declare againft ihem in troTcr 

Vid. DicJarat'wn. 

How far evideoce for or agiinft each 
other 2249 325 

Vid. PkaJU^i. 

Trover will lie for a bond 

An arbitration bond* is a good petitioning 

creditor's debt whereon to ground a 

commiffion of bankruptcy 
In trover for a bond the declaration need 

not fet out the date 
Trover will lie for a bill of exchange 47 

BooL 
Bookt of third perfons bow far evidence 

How far a man's own il. 

Daily ()ook of the clerk of the papers of 

Newgate Is good evidence 268 

SrsBefy, 

A party againft whom an a^^ion for bribery 
is brought may be a witnefs agaiftlt 
another 2 1 6 

Bridges, 

In indidlments for repairing bridges the 
inhabitants of the eounty may be wit- 
neflea ih. 

Burgiary. 

Plerfiona hattng the ftatute reward for ap- 
prehendftig burglars may be witnefles 

ih. 



Carriers. 

May maintain trover for goods committed 
Co htm to carry 83 

If a carrier takes out part of what is com- 
mitted to him to carry, it is a conver* 
fion of the whole 87 

So ddiveriag goods to a wrong perfon is 
a converfion %6 

Carriers are liable to all lofies of goods, 
except fuch as arife from the a6k of 
Gody the king's enemies, or the neglcd 
or the fault of the owner 125 

How far the a6k of God fliall difcharge a 
carrier ib. 

Who (haU be deemed the king's enemies 
fo as to difcharge the canier 126 

How far the ad 'of the owner of the 
goods themfelves ihall difcharge the 
earner ib* 

15 



I He is liable is the cafe of every other feti 

j page 126 

How far a carrier fliall be chained by a. 

general acoeptance» and difchargcd bj 

a fpecial one 127 

Carrier is only liable as far as he ia paid 

Notice in a newfpaper ihall amount to a 

fpecial acceptance i^« 

A delivery to a carrier's fervant is a d^very 

to a carrier himielf 128 

A ftage coachman is not a earner within 

the cuftora T29 

For goods loft on board (hip the mafter or 

owners are liable tb. 

Owners of ftiips how far liable 130 

Carriers are bound to deliver goods to the 

perfons to whom dircfled 130 

The perfena rouft be carriers, and the lois 

happen in the way of the bofinefs ib. 
AU perfons carrying for hire are carriers 

within the cuftom 131 

Hackney coachmen are not carriers ih. 
Neither is the poft- mafter general i^. 

The declaration againft a carrier for gt>ods 

loft need not ftate the fum he was to 

receive for the carriage, but only that 

he was to receive reafonaUe hire 1 60 
In an adion againft a carrier what the 

plaintiff muft prove 166 

Cafe. 

Tre^afs on the cafe,, for what it lies 104 
Lies for any negled or culpable omiifion 

In what cafes it will not lie 107 

Lies againft a perfon who undertakes the 
cure of any wound or malady, and does 
it unfkilfully 108 

Or for doing an aA by which the heahh 
of another is injured sb* 

But in fuch cafe there muft be a duty on 
the party i^. 

Folly and want of due care is a ground for 
this adion aft. 

But where the adion arifes from the 
plaintiff 's own negled or folly the adioa 
will not lie 109 

For the depriving a perfon of a rielit 
which is common to all the king's foh* 
jeds an aftion will not Ue without 
fpecial injury 106 

Chancery. 

Bill in Chanceryi how far it is evidence, 

aod of what 255 

How 
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How far the anfwer is 



Common* 

Trefpafs on the cafe lies by a commoner 
for being deprived of the benefit of his 
comn^on 149 

Will not lie for a fmall injury iB, 

Cafe will lie againft the lord for overftock- 
ing the common with conies, fo that the 
commoners cannot enjoy their commiui 
tarn ampio modo ib» -. 

One commoner may maintain an a6lion 
again d another for furchargiog, though 
he himfclf has furcharged ib. 

A commoner cannot juftify cutting down 
trees planted by the lord on the wafte, 
but mud bring an a6iion ib. 

What adls the lord may do as- to the com- 
m«ti , ib. 

How a commoner {{lould declare for an 
injury to his common .. 160 

How to declare againd the lord ib. 

What a commoner may plead to an adtion 
for incroachingon the common ib 

What plaintiff muft prove m an adion for 

. furchargiog a common 167 

In adiions for furcharcre of a common 
plamtiit need not ihew that he turned 
any cattle on it ib. 

Vid. Prefcripthm, 



page 255 Bnt the lord may put conies on the' com* 
mon, and the commoner cannot iieitroy 
themj and fill up their burrows p.i^e : 49 



Condemnation. 

If goods have been legally condemned, 
though that' 18 hftcrwards reverfed on 
appeal, yet the firft fentcnce (hews pro- 
liable caufe fufHcient to bar an a^ion 
for malicious profecution for the firil 
fcizing ^2 

Trover will not lie for. goods which have 
been condemned by a court of compe- 
tent jurifdi^iouy though a foreign one 

47 
But it will lie where goods have been 

condemned by courts of limited jun'f- 
di6lion to try if fuch court have not ex- 
ceeded their jurifdidion ib. 
Where goods are condemned in the Ex- 
chequer the property is altered, fo that 
trover cannot be maintained for them 

Coney* 

Cafe will lie by a commoner againft the 
lord for overltocking the common with 
conies and dedroying the commgn . 149 
. Vol. II. 



ConftJJion, 

Conftflion or admiilion made pending, ^ 
treaty foi a com prom iTc or in con tide a 09 
cahnot be given in evidence .'^.9i 

AlUer where it is only a confciTion or an 
hand-writiafir . f& 

But a confeifion to a popifh prieii ha^ 
been ib, 

Conjignment, 

If goods arc configned to a creditor, tht 
indorfement of the bill of ladfng c/m- 
veys a property to the confi^ifnor  • '48 

How far the confignment to a faClor con- 
veys a property -ih* 

How far conlignments to other perfoiKi 

4.9 

In what cafes goods configned may be 
ftopped in tranfitu ibm 

Confplracy. 

In what cafes an adion of confpiracy will 

lie ^ . ; . . ... 33 

How an adion for confpiracy differs from 

an indidmeut ' .Of* 

How from an ad^ioo on the cafe in the 

nature of a confpiracy - . , ; ^ iSm 
In an. information for a confpiracy the 

fa6t of nneeting and confpirii)g -need not 

be proved 3^8 

Copy. 

Copies of records -how given 10' eridcBcc 

248 
Sworn copies how given in evidence 950 
How office copies 251 

Copies are evidence of things wherc^ thf 
original is loft 285 

Or in the hands of the oppoOte party *ib. 
Or of things of public nature ib* 

Corporation, 

The amotion of a corporator muft be by 

perfohs having authority 182 

What a good caufe of amotion ib. 

What are infufficient 183 

How far nonftazance is fufficient 1^4 

How the corporation (hould proceed in 

removing a corporator 185 

y The 
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The ptrty iboold iMffe notice what corpoi* 
TlUe fle&ioos are good and what void 

What i>erfona are iDcliVible iga 

What irreguhvity (km void aa eledion 

ConftniAiont oa difFereiit chartert ik 
What eleAiofw under bye-hws good 198 
What eleAiont are void for being before 
improper offieera aoo 

What fpr matters fubfequcnt i^* \ 



0ndcr ftat. ti Jac. i. c, i6. in aftiont of 
ilsiiider if the .damages are 401. plaiDtifF 
fhall have no more cofts than daaugca 

Pvt the jury may give full cofts t6 

The ftatote does, not esitend td cafes 

where the words are not themfelves ac- 

tioaablrt but the confequential damage 

. is the gift of the adion 26 

Though fpecial damage is laidy if the 

words are aflionablc and damages under 

40/. there (hall be no more cofts th» 

'Where another offence is ooupkd vnth an 

aftion for words there (hall be full cofts 

Defendant (hall have full cofts in (lander 

{thly« In TVowr. 
f there are manr defendants in trover, 
and one is acquitted, he (hall not have 
his co(U 103 

6thly, In Cafe, 

For refcues of a dtftnTs treble oofts are 
given by ftat* %W.\i M. c. 5. %6% 



CounfeL 

How they may give evidence againft their 
client aai 

C9un. 

In what cafe in trover things may be 

brought into court 
How far the proceedings in the ecdefi- 
aftical court are evidence 159 

Sentence of other courts good evidence 

t6o 
How they are to be given in evidence 263 
Rolls of a court baron are good evidence 

264 

1% 



Cmfi 



Steward of a manor admitted to prD#e a 
cuftom • ftgeti^ 



Vid. C^s in Repltoau 

If general damages are given in flandcr, 
and any of the counts are bad, im what 
ca&s judgment (hall be arreftcd, and in 
what a vemrijmoi de aavo granted 26 

The court will not grant a new trial in 
nulicious profecution for exoeffivc da* 
mages 59 

The jury cannot (ever the damagea wbcie 
the action is againft lieveral ik 

The judgment in trover can only be for 
damages, not that plaintiff ftull have his 

< goods again 103 

The jury cannot affrfs damages and cofts 
together to more than the damagea laid 
in the dccbration tk 

In an a^'on againft a (heriff for a laUe re- 
turn the jury may give the whole debt 
in daowgcs i69 

An aftion on the cafe will lie for a deoot, 
if a party, knowing another to be 10 
infolvent circumftances, xeprefcats him 
to a third perfon as a man of credit 155 

But this will not lie if the perfoo who 
receives the tnforasatioo knew to the 
contrary ij^ 

Decretm 
In Chancery when it is evidence 

Deed. 

Trover will He to recover deeds 
To what matters' deeds are evidenoe a^o 
Deed itiielf muft be produced ays 

In what cafes not ik 

Deed how proved in evidence 273 

In what oafes copy of a deed is good cvi* 

dence ek 

A patty ts not allowed to acknowledge 

his own deed in court s^ 

How proof of the esBCcution muft be made 

I* 
In what calcs proof of it is difpeaf^ witkt 

vid. jigrmHeiti ik 

Wbnt 
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Where i^party offers parol evidence of a 
* deedt he nuft (hew that he ufed due 

dOigence to get the original page 375 
Old deeda need not be proved by the fub» 

fcribtog witnciTea 175 

Where a deed it in poflci&on of the oppo- 

iite party, an examined cop^ is evidence 

without proving the cxccutioa 285 

Depofitiont* 

Depofitions in Chancery, v^hen they are 

evidence 257 

In what cafes they are admiflible evidence 

ib. 
Deppfittons before a juftice of peace how 

far evidence 268 

How far of a pauper who has become in- 

fane It. 

How far depofitions before commliBoners 

of bankrupt 269 

Dog. 

Trefpafs on the cafe h'es for keeping a dog 
ufedtobite 109 

But in fuch cafe the owner muft have no- 
tice of the dog's fault ih. 

What is fufficlent notice ib* 

If the injury arifes from the plaintiff's 
owi^ want of care, the owner of the dog 
is not liable ih. 

What proof will fupport tlie averment of 
the fcicn'.tr in the declaration ib, 

•DoBmfJay^book 
IsLgood evidence of ancient demefne 265 



£ 



Eafemettim 

In declaring for an eafement over the land 
of the oefendanty plaintiff muft fhew a 
title, aUter where over the lands of a 
ftranger 161 

Where a party {)refcribes for an eafe* 
ment, defendant cannot plead a contrary 
prefcription 163 

Eafi InAa Company. 

Copies from their trans&r books evi- 
dence a86 



EU&om. 

Cafe lies for refufiog a candidate a poll at 
any ele£iion page 155 

If a perfoo entitled to vote tenders it to 
the returning officer, and he refafes ft, 
cafe lies forTuch refofal #5. 

Cafe lies againft a returning officer for a 
falfe return on an eleAton 156 

In cafe of a falfe return^ of members to 
parliament, the party injured ihaD re 
cover double damages by ftat. 7 &: 8 
Wici. ^ ib. 

Under what circumftances an adton will 
lie under this ftatote it# 



Efcape. 

To charge an officer with an cfcape the 
arreil muft be lawful 1 1 1 

If any perfon committed to the cuftody of 
the meriffs on a fmal procels is fcen at 
large, it is an efcape 1 1 X 

A (heriff' may (hew what indulgence he 
pkajfes to a perfon committed on mcfne 
procefs ibm 

AUter in the cafe of the marfhal of K. B. 
or warden of the Fleet ib» 

A fheriff not obliged to carry a perfon 
arrefted to mefne procefs to prifon, 
even when the return of the writ is out, 
if plaintiff is not delayed in his fuit 1 1-5 

When the old fheriff in handing over the 
prifoners to the new omits any, it is an 
efcape ib» 

How the old (heriff muft hand over the 
prifoners to the new 114 

The perfon efcaping muft be legally in 
cuftody, or it is no efcape ib. 

And muft have been arrefted by the ihe- 
riff's own oiHcer ib. 

U the bailiff of a liberty brings a prifonet; 
out of his liberty, it is an efcape x 1 5 

The (heriff is only anfwerable for an 
efcape from himfelf, or from one of hia 
own officers ib* 

The (heriff is liable in th« cafe of an efcape 
when the prifoner is in cuftody on a 
capias uilagaium ib» 

No a^ion will lie againft a (heriff when 
the arreft has been on void procefs x i( 

Where the court has jurifdi&ion the pro^ 
<:efs is not void ib» 

Aber where the proeeia is earoncpua ^• 

T » Whut. 
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What refcue fliall cxcufc the fhcriff in 
cafes of efcape page 1 1 7 

Vid, Refcue. 

A recaption on frefh fuit fhall alfo exone- 
rate the (herifF ib. 
In cafes of ?o1untary efcapesy the gaoler 
cannot retake his prifoner ib. 
But he may in the cafe of negligent 
cfcapes ib* 

The recaption rauft be on frefh fuit ih. 

And before a6lion broujrht th. 

If the party voluntarily returns, it is 
equivalent to a recaption on fiefh fuit 

118 

Where an aftion hath been brought againft 
the gaoler, the flieriff is difcharged ib. 

But proceedings in the original adlion 
/hall not difcharge the adion againft the 
gaoler ib* 

Nor in the cafe of voluntary efcape fhall 
the fubfequent affent of the plaintiffs 
purge the efcape ib» 

The fherlff may have an aftion againft the 
party efcaping though he himfelf has 
not been fiied 119 

But the bailiff who made the arreft can- 
not ib. 

In cafe for an efcape, plaintiff may either 

 lay the venue whcie the efcape was, or 
where the party was fcen at large 159 

How the plaintiff muft declare againft the 
bailiff of a liberty ib. 

Ho\v an executor muft declare for an 
efcape ib. 

In adlions for efcapes, plaintiff mufl have 
a good caufe of adlion i6if 

But he need not produce the writi the rei 
turn 18 fufficient ib. 

The confcffion of the under fhen'ff is good 
evidence to charge the fheriff 165 

The party efcaping may be a witnefs to 
prove a voluntary efcape ib. 

In an action for efcape the party cannot 
take advantage of error in the procefa 

167 

What verdi6l in efcapes is good 1 68 

• 

Efiray. 

The lord may maintain trover for an eftray 
within the year and day S3 



EvUikncem 
Vid. fViinefs, mi!, BaJlarJ. 

ift. In Slander. 

Plaintiff can only go into evidence of the 
fpecial damage laid in the decYaratioa 

page 21 

It is fufficient for plaintiff to prove the 
fubftance of the words laid not the words 
themfelves 25 

How far a colloquium muft be proved ^. 

What fhall be fufficient evidence of a per- 
fons bufinefs in fuch cafe f&. 

Where a plaintiff declares in a particular 
chara£ler as a debtor, &c. what he maft 
prove 34 

Ot libels in ncwfpapersi and what is evi- 
dence ^ 25 

What evidence to charge the proprietor of 
a newfpaper is good fi^. 

What a common perfon ib^ 

Where the declaration ftatea a perfon to be 
editor and proprietor, ic muft be proved 
as laid 26 

In an information for a libel defendant can- 
not give in evidence, though a paper 
iimilar to that for which he if profc- 
cuted was publifhcd by other perfons at 
a former time, for which they were not 
profecutcd 17 

Of the evidence for the defendant on infor- 
mation and indidiment il. 

2dly, In Malicious Profecution. 

What evidence in malicious profecution for 
holding to exceifive bail is evidence of 
the affidavit of the debt 36 

In malicious profecution for a formef is* 
didlment for felony, there muft be a 
copy of the record and acquittal granted 
by the coutt where the trial was fg^^tA 
in evidence 57 

Aftter where the indidment was for a ouf- 
demeanor tJw 

What plaintiff may give in evidence to in* 
crcafe the damages ih. 

What fhall be proof that the profecutioo 
was at defendant's fir^ il. 

What fhall be evidence that the fuit was at 
an end ^g 

If the party got off on a noli projequik 
will not fupport the declaratioo ib. 

In the cafe of a confpiracy there is no nc« 
ceifity to prave the fad of meeting and 
confpiring •- il. 

What 
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What (hall be fufficicnt evidence of a pro- 
bable caufe in favour of the defendant 

$^'^Y9 In Trover^ V\A. Banhrupi. 

Where there has been a tortious taking of 
the goods, an adual couveriion need 
not be proved 95 

Mter when they have come to his hands 
by finding or othcrwife lb. 

Dtmand and refufal is evidence of a con^er- 
fion, not a converfion itfelf ib, 

A perfonal demand is not neceffary ib. 

In what cafe refufal will not amount to a 
converfion . ib 

Where there is no converfion proved, tro- 
ver will not lie ib. 

Demand of fatisfa^ftion or of payment for 
the goods, and refufal is evidence of a 
converfion 07 

Proof that plaintiff had the goods in hj^ 
poflefiion i& prima fade evidence of pro- 
perty ib 

In trover for goods taken at fea, what 
plaintiff mud prove ib. 

Evidence in n6lion of trover 102 

In what cafes things may be brought into 
court ib. 

4tfily, In cafe material averments only are 
* Evidence 168 

Vid. mtne/s. 

How parol evidence is to be given 2 3 > 
Written evidence what 235 

Vid. Record^ Deedt^ Slalutfjt^ Fine., Ver^ 
diStj Juflgmentt Writy /Ijjida'vit^ Chan- 
eeiy, Witnefs. 

Books of third perfons, of of the party 
hlmftlf, how far evidence 27^ 

Entries in books of attornies are evidence 
of bufincfs done ib. 

A£l« of a foreign ftatc, how given in evi 
flcncc 278 

A receipt not conclufive evidence 277 

Gazette, how far it is evidence ih. 

The rules adopted by the courts in receiv- 
ing evidence 281 

In every iflue the affirmative muft be 
proved ib. 

Of what is agreed by the pleadings no 
evidence need be given 282 

The beft evidence is always to be given, 
what that rule comprehends 283 

parol evidence is inadmifTible to control 
wnttcn 284 

Vid. Copiee. 



How copies may be given in evidence 

page 285 

In what cafes ib. 

Reputation or afting in any capacity fuf- 
ilcient evidence of appointment to the 
office 287 

In what cafe hearfay is evidence 2tJ^ 

Vid. DepofuionSi Dfcree^ Courts Baron, 

and Feme. 

How hearfay evidence is admitted 288 
What is a good objedtiun to its admiilion 

ib. 
In what cafes good 289 

Whc-'e paiol evidence is admlflible to ex- 
plain written . 291 
Evidence admifllble where character is in 
iffue • 292 
If the fubdance of an ilTue is proved it is 
fufficieiit ' 294 

Vid. Pedigree. 

How far confefQon or admiilion may bc . 
given in evidence. Vid. CQnftJfton* 

Examination. 

Examination of perfons charged with fe- 
lony, how far evidence under it, i and 
2 Ph. and M. 268 

Excommunication* 

Perfons excommunicated cannot be wit* 
nefles 330 

Exchequer. 

Condemnation of goods in itfelf conclu- 
five, fo that neither trefpafs nor trover 
will lie 83 

Vid. Officer. 

How far condemnation fhall juflify the 
Officer ^ 85 

Trover lies againft oufiomVhoufe officerv 
for feizing things not liable to pay duty» 
as the wearing apparel of paifciigers 

lb. 

When only a cuftom-houfe officer may 
feize contraband goods ib» 

Execution. 

Stat. 8 jinn. r. 17. goods taken in execu- 
tion cannot be removed off the pre- 
Y 3 mifei 
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iBife9 till the landlord !• paid one year's 

rent page 120 

If the fhcnfFhas notice of the rent being 

duet and he removes the goods^ he fhafi 

be liable tn cafe th 

The payment mud be by the plaintiff in 

the adion %h. 

And muft be of the whole r^ty without 

dfdudion- for (her.-ff's fees th 

The ftattite extends only to cafes of the 

immediate Icflbr th 

But extends to all cafes o\ Ji,fa, Ih, 

But it IS neceflary that the (heriff ihould 

have notice * ih. 

The writ which Is firft dtliverrd mud be 

iirft executed, or the fiieriff is liable in 

cafe 121 

Vid. Etucutor and PlioJing, 

Executor of a bankrupt cannot fue out a 
commiflion ' 71 

May have trover for a converfion of goods 
in teftator's lifetime 84 

If the wife is executrix the hufi>and may 
join in the ad ion lb. 

An executor dcjon tort is Uable to trover 
•t the fuit of the admin iftrator^ even for 
goods recovered againfk him by a former 
judgment tb. 

Trover will not lie againft an executor for 
« converfion by the tcftator 93 

ExteiU% 

An extent at the fuit of a fubieA on a 
Aatute» if executed before the aft of 
bankruptcy* though the liberate iflue 
afterwards ihall 6nd the goods 80 

An extent at the fuit of the crown (hall 
bind the bankrupt's goodSf if iffued any 
time before the afiignment tb^ 

It duties are due for candles, the goods of 
the bankrupt are liable after the aflign. 
meqt ib. 

Extents at the fuit of the crown (bould be 
truly tefted ib. 

Where an extent and a fubjeft's execution 
foncur^ which (ball have the preference 

97 



F 



U a fador is empowered onlv to fell» but 
the goods are not deliverto to him, the 
Qwner may icQ tbem 41 



When goods are bought by a b&m and 
the pofleflion delivered, but the p ff ncipa l 
counttrmands his order, if the feller 
agrees to take them back^ he asay maia- 
tain trover for them page 4I 

The principal is not bound If the iafmr 
a6i8 beyond the fcope of his authcnity 

4? 

A fafior can only fell the goods of his 

principal, he cannot pledge them «&• 
How ^r the confignaient of goods to a 

fadoT (hall convey a property 48 

Goods of a merchant in the lands of a^ 

fa^or, are not liable to his bankruptcy 

77 
In what cafes of death or infolvency of a 
fador, the merchant can follow his goods 
and propel ty, and recover ic al. 

A factor has a lien upon all goods con- 
figned to him for the balance of a gene- 
ral account, or any money advanced oa 
him 87 

And even where he knows the merchant 
to be infolvcnt when he advances the 
money a^. 

Fairs and Marttii* 

Cafe lies for difttiibtng a perfoo entithi 
to an 'ancient fair or market 150 

But the plaintiff's market moft appear to 
be the elder one ^ aJ. 

If the new fair lies within feven miles, it is 
a difturbancc for which cafe lies tb. 

So if held on the lame day, it is a dtftnr- 

bance . .*?• 

In declaring for difturbance in a fsir, it is 

not neceflary to fet out a grant or pre- 

fcnption i^x 

Falft CharaSer, 

Trefpals on the cafe where it lies far 
giving A falfe charader 139 

Farmer, 

Under what ctrcum&ances he may be made 
a bankrupt 5$ 

Fehmj% 

Examination of |)erfons refpefting fdony, 
how far it is evidence 368 

Fernet. 

Cafe lies againft the occupier of the kad 
for not repairitii; his imics 140 
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I of hrt furjrwn or apothecary, cafe will 



have cafe agatnft one who ere& anothe^ 
to near as to take away hit cuftom 

page io6. 151 
The iijury mnft be dtred 15 ' 

i^im Faclds, 

hji.fa» cannot be executed till the land- 
tord i» fatisficd of one year's rent I ao . 

The firft writ of f. fa. delivered to the 
fherilF mud firft be executed ^ iti 

How far irregular executions are valid U» 

Fine of Land, 

.What muft be proved in order to make- 
them evidence 238 

FtKturei. 
What tenant may remove, fee Ledfe. 

Foreign Couniry. 

A foreigner or perfon refiding abroad who 
trades with this country, may be made 
a -bankrupt I53 

Forgery, 

On an indidment for forging a feaman's 
will, an executor named in a fubfequent 
will cannot be a witnefs 2C7 



ib. 



fmells in his neighbourhood 

Hearfay. 

Good evidence of the death of relations 

a88 

Good evidence of the fettlement of a pau- 
per 289 

Good evidence of what is parcel or not 
parcel . ih. 

In queftions of prefcription ib. 



HiraUe* 
Herald's books are good evidence to prove 
a pedigree 



a66 



Highnvay. 
Overfcer a good witnefs 



ai(S 



Gazette. 
How far it is evidence ^^^ 

Gift. 

Parol gift of ffoodi gtvca 00 property un- 
le& with poflefiba delivered 



Gavenor, 

-Governor of a foreign fettlement liable to 
an adion for msuiciouily difmifltag ait 
officer from Us place 



ffi/lcry. 

A general hillory of the kingdom is good 
evidence 267 

Hire, 

If a ^tiing htred out be loft without fault, 
the hirer is not liable J j a 

Vid. Baihneia. 

Hundred* 

In an aAion againft the hundred, on the 
ftatute of IrtntoHf the inhabitants thzy be 
witnelTes 216 

So may the party himfelf lA* 



InJiSment* 



H 

OeM. 
If any perfon foftains an injary in his 



For what indidments^ if groundlefs, an 
action for malicious profecution will lie 

g" I The indidment nerd not be found or pro- 
^ I fecuted to fupport the afUon lb. 

Expcnce alone is a good ground to fup- 
port an adion for malicious profecution 

How an indidment for a corjfpiracy dif- 
fers from an adlion 33 
An indiAment mud be dcci/lec! before an 



health or coaftiutioa from the ncgfea aAion will lie for preferring It 34 

* Y 4 " htr^ 
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Where the indidment was for felony, a 
C( py of it mud be granted, in order to 
fupport au a6lion for malicious profe- 
cut ion page ^7 

j^iifer it for a mifdemeanor ib. 

Wl.at evidence of acquital on an in- 
dictment is ncceffary in an adtion forma- 
lfciou«< profeciition ib. 

If itjc iikiidtinent has been found by the 
grand jury, it is a fufficicnt juftification 
to dcteiidant 38 

In \vh:it cafrs of indictments a party inte- 
rellcd may be a wicnefs 314 



In/ant. 

iFotr a debt contra6^cd during infancy one 
cannot be a bankrupt 69 

IntantSy lu what cafes they can be wit- 
DcfFes 230 

Vid. Executor* 



Innkeeper* 

Cannot as fuch be a bankrupt j^4 

Has a lien upon goods or cattle left at his 

inn 90 

But only while they remain in his poffcf- 

fi>n ib, 

Caiiuoi ffll th?m except by the coflom of 

London or Exeter ih. 

InnkripLiB li«tblt for the goods of guefts 

in their inns 151^ 

But it mult be a common inn ib. 

The perfon whofe goods arc loft muft be 

. a travellei; or gueit, and received as fuch 

ib. 
The lofs muft be occafioned by the aA or 

negle61 of the innkeeper or his fervants 

ib. 
The innkeeper is only liable for goods loft 

while within his houfe 134 

Where the innkeeper has no profit from 

the gucit or his goodsy he is not liable 

ib. 
It is no excufe for the innkeeper that when 

the goods were loft he was fick^ and of 

non-lane memory ib* 

Liable for goods or chofes ia a^ion, but 

not pergonal injuries to the guefts ib, 
Mafter may maintain an adion for his 

goods Inft by a fervant at an inn ib, 

V. an innkeeper rtfqfcs to admit a tra- 
, TelleiTi \\< M liable in an adiion on the 

cafe 135 






Injvrance* 

Ad^ion on the cafe lies for sot procitrin|^ 
an infurance page \^o 

In what cafes the merchant (hall not be 
liable «^. 

How far one underwriter may be a witnefs 
for another 208 

Journah 

Of the Lords and Commons in evidence 

286 

Judgment* 

How far evidence 24.2 

How given in evidence tb. 



K 



Kingm 

The king is not bound by^any of the fla^ 
tutes of bankrupt bo 



Leafe, 

LefTee for years may maintain trover for 
the timber of a houfe blown down, 
though it belongs to him who has the 
reverfion it^ 

What things or fixtures may be removed 
by leifee after the determination of hit 
term loo, ici 

Cafe lies again Or leffee for obftru6ling him 
in reverfion from coming on the lands to 
fee wafte 158 

Ledger* 

Ledger book of the ordinary, in what 
cafes it is cvideace %bz 

Lettert* 

The poftmaftcr is obliged to deliver letters 
within the limits of the poft-town 1 5 1 

Poftmafters-general are not carriers within 
the cuftom, fo as to be fabjed to lofitt 
of bills, &c. out of letters ih. 

Letters written by an agent good evidence 
againft the principal 278 

liheL, 

The rides as to flandcrous words^ spplj to 
libcla 8 

What 
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What publications (hall not be ' deemed 

libels page 9 

The names of perfons need not be let out 

at length 10 

How libels agalnft the dead are punifhed 

II 
What libels of public evil tendency are 

adlionable ib. 

A fair report in a newfpapcr of what 

pafTcd ill court on a caufe, is not a libel 

13 

Nor will an a^ion lie by the proprietor of 
a place of public amufcment^ on the 
ground that a performer being libelled, 
was thereby prev. need from appearing ' 

A fair comment in a newfpaper on any 
public amufement, or any public per- 
former is not a libel ib. 

Cenfures pafTed- by feclarics on perfons of 
their own U6i not libels I2 

Rules adopted by the courts in granting 
information for libels 13 

It is eiTential to a libel that it be publifhed 

lb. 

Selling a libel in a Qiop is a fufficient pub- 
lication 14 

How a libel may be publidied ib. 

What is a \\bc\Jine fcriplls , and how ft mutl 
be proved ib. 

Of the evidence for the plaintiff in cafe of 
libel 2^ 

Of the evidence for the defendant in cafe 
of libel under ftat. 32 Geo. 5. c, 60. 27 

Of evidence in other cafes for the defen- 
dant 28 

Lien, 

Where a party has a lien by law on goods, 
he is not^liable to an adion in trover 

In what cafes liens are allowed ib. 

A fa^lor has a lien on goodt^ configned to 
him for the balance of a general ac- 
count, or for money advanced ib. 

Bankers have a lien on bilLsy &c. for the 
balance of a general account i^. 

So has a wharfinger on goods brought to 
his wharf 88 

Manufa^urers have only a lien for the 
work done to the goods themfelves ib» 

But the ufage of trade may give a general 
lien ^ ^ 89 

A pawn gives of itfelf a lien ib» 

But not beyond the pawner's iqtereft ib. 

No lien agaiad a (hip for repairs ib. 



An inn-kecper has a lien on the horfes for 

goods brought to his tna page 90 

But he cannot fell ib, 

Vid. Innkeeper. 

Carriers have a Hen on goods for their hire 

ib. 

But a carrier or warehoufc-man has no 
lien, for booking or warehoufe-room^ if 
they have been removed by the owner 
immediately from the waggon ib^ 

An attorney has a lien on the papers of 
his client 90 

But a clerk in court has not ib. 

Liens are only admitted for the benefit of 
trade ib, 

^Wherever there is an agreement to pay, 
there is no lien 91 



Lights, 
Cafe lies for obdruding them 



145 



Limitations f Statute of. 

A6lion for (lander muft be commenced' 
within two years, ftat. 21 'Jac. 1, c. 60. 

Extends not iofcandahm magnatum ib. 

Nor where the fpecial damage is the gift 
of the a^ion, nur when the adlion is for 
(lander of title ib. 

Debt barred by the (latute of limitations 
good to fupport a commiflion of bank- 
rupt 69 

A6Uons of trover mull be brought within 
(ix years " io» 

From what time the (latute begins to run ' 

ib. 

In this plea the day of fuing out the writ 
(hould be (hewn ib. 

Livery Stable, 

A livery-flablc keeper has no lien on horfes 
as an innkeeper has 9p 

Loan. 

If goods or living things be lent, they 
mull be ufed to the purpofc for which 
they were lent, or if loft the perfon (hall 
be liable 'S^ 

London, 

Feme covert trading feparately from her 
hufband, by the ciiftom of Ldndcn may 
be a ban]crupt 57 

Copies 
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Copict of tlie dtj bookt etidence ti to 
twondariei f^e tS6 

M 

MoBcmu ProfenUton^ 
Win not lie for a groundleb civil adion 

UoleCi for fning out a writ without any 

caufe of a6lion, or for the purpofe of 

liolding one to exccffire bail ib. 

Or if a ftianger fues out a writ without the 

priTity of the real creditor 29 

Malicious profecution lies for fuine a per- 

fon in a court not poiTrffing jurifdi&ion, 

l^nowiaglj 30 

But the court mnft want original jurifdic- 

tioo ib. 

So it will lie if the a6iion is brought in 

the proper couit without any ground, 

•od that known to plaintiff himfclf ib. 
So for fuing in the fpiricual court without 

giving the party notice 3 1 

Any groundlefs proceeding (hall be a 

foundation of this adion ib. 

Bat the firft fuit flttuft be decided before 

this action will lie ib. 

For malicioufly preferring an information 

or indictment 9 this a£iion will lie ib. 
Tot what indidlment it will lie • ib* 

Though the indidment is bad, or found 

^n^rammsf this adlion will lie ib. 

So expence alone will fupport it ib. 

Malice, and want of a probable caufe mud 

concur to fuppott this a£tion 32 

But one may be inferred from the other ib. 
What is a probable caufe is matter for the 

court to decide on, not for the jury 

ib. 
Vid. Conffiraeyy Pka. 

In malicious profecution for an indiftment 
for felony, the court muit grant a copy^ 
of the iadi&ment, which mud be givrii 
in evidence ^ 36 

But where the indictment was for a mifde- 
pieanor it is not necerfary 37 

Vid. Evidence and Damages* 

Manddmnu 

For what the court will grant a manda- 
mus 169 

For what the court will not grant a man- 
damus < 172 

In what cafc< the court will not grant a 
ouiadamus iu the firft infUnce 174. 



In applying for a mandaomt what tk 
party muft (hew in order Co entitle him 

In what cafes the court will grant 8 cod- 

eurrent mandamiit 178 

To whom the writ is to be direftcd i^. 

What the body of the writ (hoold cmlfain 

i8q 
Of tbe ferrice of the mandamus i^. 

"W^. Corf9raihnu 

Who flioold make the rctom of a aiaads- 
mus tS6 

What the return flionld contain, and what 
is a good one i^« 

When the return Hiould be made 1B7 

How to proceed in cafe of a falfe return 

1S9 

How under Aat. 9 Ann. c, to 1^ 

Manufadurert. 

Have no lien for work doncj except on the 
goods themfclvcs 88 

But the ufage of trade may give a general 
lien s(. 

Market overt. 

What is fuch in a (hop in Lotidon 10 1 

How far property is thereby charged ii. 

Majter and Servant. 

Trover lies againft the mafter for goods de» 

livered to a fervaut in th^ way of hit 

trade ^ 8« 

So it will lie againft the fenrant himfdr t£ 

The mafter is liable to an adion on the 

cafe, for au injury done by his fcrvant 

But it muft be a negligent or involaatary 
a£):, not a wilful one si. 

Cafe will not he againft a fteward or mana- 
ger unlef« he has himfelf done the wB, ift. 

Cafe lies for inreigHng away the fenrant 
of another ^ 155 

But the perfon muft have notice that he 
was his fervant «(• 

Though the fervant left hit place, the ac- 
tion equally lies iil« 

A journeyman is a fervant fo aa to fntjeft 
die p^rty to an adion ii* 

What (hail exempt the fecond ntfter from 
an adion at the fuit of the firft •!• 

A public performer is not a fervant of that 
defcription chat an adion wSl lie at the 
fuit ottbe mafter ft)r beating him Hb. 

Where 
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Where t fenrant is boand to Cenrc under • | 
penalty, if the penalty u recovered no 
other a^fcion lies ^ge 155 

For an injury to a fenrantf by which the 
mailer lofes the benefit o^ hia labour, an 
afUon will lie ii>^ 

Declaration againft mailer for iojuriet done 
by a fervant, how laid 161 

In ad^iont againil the mafter for injuries 
done by the fervant, he is an inadmiffi- 
ble witnefi without a releafe 165 

ifAf^r where the adion U by the mafter 
for an injury done to the fenrant 166 

MilL 

If a perfbn ts entitfed by prefcription to 
have all the com of a manor ground 
at his milly cafe lies for carrying it elfe- 
where 1 ^o 

But fetting up a new mill er fchooU near 
another » is not aAionablc though it 
d^aws away the buiinefs of the old 151 

Mortgage* 

Vid. Ejeamni. 

If a trader morti^ages hit effeds* and if the 
mortgagee fuifeni the mortgagor to re- 
main m poiTcilicny the mortgage (hall be 
^oid« as againft creditors 73 

Vid. Banimfi. 
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Ol&cers in the army or navy not liable to 
an a6^ion for removing their inferior of- 
ficers from commands 142 



Negligewce, 
Ground of aAion on the cafe 



124 



Nm/ancc. 

Cafe lies for darkening and obftruding the 
Ughti of an ancient mefiuage x 43 

But the hottfe mail bie an ancient one ii^. 

If an houfe has been 20 years eredei iu 
lights cannot be obftruAed 144 

Mo contrary prefcription^ to (lop the 
lights, is admtifible f^- 

Cafe will not lie for obftruOing a profped 



If one gives Koence to another to creft asf 
thing near hiiCi whioh turns <wt to be a* 
nuifance, it is not revocable pagg 144 

To obilru^ the lights of houfes adjoining 
the fireet is a nuifance i£ 

For the continuation of a nuifance cafe 
will lie t9« 

In what cafes an aflion for a nuifance will 
lie agrainil leifee or aflS^ee, where the 
nuifance was before their time 14^ 

Either leiTee or he in reverfion may have 
an aAion for a nuifance to an houfe ik, 

For overhanging and dropping on aa 
houfcy an adion lies for the nuifance 

So for infe&tng it with bad fmells t5* 

Ere^ing a fmdting*houfe« the vapour of 
which deftroys the grafsy is a nuifance 
to the land, lor which cafe lies Hm 

So it will He for fufFering a ditch to be 
foul, that it overflows his neighbour's 
land it. 

So for diverting a watercourfe <^« 

So for fuffering fuch a nuifance of coniea 
on a man's hnd, that they go on that 
of his neighbour and fpoil it f5« 

So for not keeping fences in repair f^. 

Cafe lies againft a parfon for not taking 
away his tithes. 146 

V'td. Tuba. 

9' 

Where a nuifance has been continued, the 
continuance *muft be fpecially declared 
on 160 



If a perfon entitled to an office with fees, 
and is difturbed in it, he may have cafe 
for the dift urbance 15a 

What he muft (hew U» 

Overfier 

Of the poor, good witnefs in aftions fbr 

money mifijpent 21S 

Same ot overieer of highway iL 



ParafbimaSa. 

If the hufband devifes away his wift*$ p»» 
raphemalia from her, the execut#rs may 
maintain trorer for them againft her 84 

But 
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'But if he dte§ inteflate, or does not dif- 
pofe of them by will, the wife (hall have 
them fage 84 

Parent and Child, 

Father may have an a^ion for getting his 
daughter with child 1 1)3 

She mud be at the time refident ii¥ her 
father's houfe 'tb> 

But (he need not be under the age of 
21 years lb* 

Father cannot have an a£^ion for the bat- 
tery of his fon, by which he has loft an 
opportunity of marrying him 154 

But he may, with a per quod fervUium 
amtfit ih, 

Daughter may be a witnefs 166 

Patent. 

Cafe lit 8 for infringing a patent 156 

What the j/atentee muft (hew as to the 
fpeciBcation, in order to fupport his pa- 
tent on the a£lion brought lb* 
If the invention is new in England^ though 
known before abroad, yet may the pa- 
tent be good 157 

Pedigree. 

A bill in Chancery, tilted by an anceftor, 

good evidence of a pedigree* 2^4 

Hearfay good evidence 2e$H 

Perjury, 

Ferfoni convided of it cannot be wit- 
iie(r68 277 

Pew, 

The right to fit in a pew of a church 
arifes either from prefcription or from a 
faculty from the ordinary ^5^ 

Cafe lies for difturbing a perfon fo en- 
titled in the enjoyn»tnt of the pew ib. 

How plaintiff muft, in fuch cafe, make 
out his title again ft a difturber sb. 

Difference where the atlion is again ft the 
ordinary,s and where againft the wrong- 
doer 152 

Un interrupted pofftfiion for 60 years does 
not give a title ib. 



Pleadings* 

ift, Jn Slander. 

Of the declaration in (lander 

Of the innuendo and averment 



t6 

17 



Declaraticn a Khel fage 18 

Wiien (lander in different counties 19 

What are good pleas in juftification for 
(landerous words 20 

How far it is in a juftification that de- 
fendant heard them from another ti. 

The truth of the words is a good plea, but 
mu(l always be pleaded 2| 

A recovery in damans in a former adion 
for the fame w^ords i? a good plea ib. 

Accord and fatibfaftion is a good plea 

IS 

So is the ftatute of limitations f^« 

2d', In Malldout Profeculion. 
Of the declaration in an adion for mali- 
cious profccution 34. 
What (hould he ftated ib. 
The plea (hould fhcw a probable caufe 

Should (hew the fpecial matter, and need 
not traverfc thtja/ie et maJicituf ibm 

3d, In Trover. 

No pica in trover but the releafe and gene- 
ral iffue ICO 

Bankruptcy is a bad plea to an aflion of 
trover 1^ 

A recovery in a former a6lion of trefpaft 
or trover is a good plea i^. 

Several pleas in juftification |oi 

4th, In Cafe, 

Under not }::uilty pleaded, defendant may 
give a juftification in evidence t6z 

In adtions for efcape the mar(hal or warden 
muft plead fpecially a recaption on frefli 
fuit, on ftatute 8 & 9 ^« 3r iL 

And the fpecial plea muft be accompanied 
with an affidavit that the efcape was 
without his knowledgey contrivance^ or 
confei^t f^* 

Poor. 

Where a penalty is given to the poor the 
inhabitants may be witneffes arj 

In adions for money mif-fpent by the 
churchwardens or overfeeia of the poor, 
the parifhioners may be witneffet ib^ 

Vid. Overfecrt. 

Pofimq/ien. 

Muft deliver letters within the liasits of the 
poft town ijo 

Poftmafter-general not liable for bills or 
notes lofl out of letters piit ipto the 
poft office 231 

' PreJcrij^Uft. 
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Prefcrlption. 

In prefcribing for an cafementy how to 
plead page i6i 

Prifon. 

The keeper oFany prifon fhall, if required, 
give a true note in writing, acknow- 
ledging a perfon in his cuftody to be fo, 
under penalty of 50/- » (lat. 8 & 9 ^. 3. 
f. 27. 115 

Probate. 
Probate^ how far evidence 261 



^aker, • 

Id what cafes a Quaker's affirmation is ad- 
miffible, and when not 231 

^0 warranto. 

How to apply to the Court of if. B. for a 
quo warrdnto 201 

What are the rules laid down by the Court 
in granting it ib. 

What arc the fubfequent proceedings 203 

What cods are given 204 



'Receipt. 
Receipt not condufivc evidence 

Recovery. 
How given in evidence 
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Regifler. 

Regifter of marriagest chridcnings, &c. 
good evidence 264 

Remitter of marriages tn the FUet not evi- 
dence 265 
Copy of the regifter of a foreign chapel 
not evidence ib. 
Regifter of the navy-office good evidence 

366 
Releafe. 

A releafe reftnres the competency of an 
interefted witnefs 219 

Religion. 

How far religiout teQcta iocapacitate a 

229. 



witaels 



ti 



Hew perfons of different reh'gions are 
fworn page 229 

Refcue. 

[n cafe of an arreft on mefne procefs, a 
rcfcue (hall excufe the flieriff in the cafe 
of an tfcape . 117 

But if the party is once w'thin the walls 
of the prifon, nothing but a refcue br 
the king's enemies^ or fire, fhall excufe 
him ib. 

Wherever the flierllf has time to prepare 
the poffe comitaiujf he (hall not be tx« 
cufed in cafe of refcye ib. 

In an a6lion for a refcue, what the party 
, muft prove 165 

What may be given in evidence to increafe 
or mitigate the damages 167 

Party refcued may be a witnefs i^. 

For refcues of a diftrefs treble damages 
and cofts are given by ftat. i IV.^ M. 
fejf. I. c. 5. x6t 

Retainer. 

No perfen can retain the goods of another 

I for any demand where there has been a 

fpecial agreement to pay 91 

Return. 
Vid. Eleaion. 

The (heriff is liable to an adion for a falfe 
return 122 

Cafe will lie for making no return ib. 

An executor may have caCe for a falfe re- 
turn v fa teftatoris ib. 

The (he riff cannot be called on to. make a 
return of a writ after being fix months 
out of office 123 

How the fix months are to be reckoned 

ib. 

Tlie ftieriff muft be required to make his 
return by rule of court ib. 

In ai/ a£lion tor a ^e return of a ^-/a. 
vfhat plaintiff mule prove 16$ 

In an a6kion for a falfe return the bailiff is 
an inadmiffible witnefs 6^^ 



S 

Sales. 

Vid. ^uSion. 

If the feller of goods lakes not^s without 
agreeing to run the riik of them^ and 

they 
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ihcy turn out to be bed, he ia«y avotd 
tlie fale pagi 40 

Where the fale is htmaJUIe^ though polTtf- 
fion \% not given^ vendee may maintain 
trover \h. 

If « fa£tor tt empowered to fell, hut the 
roodt are not deiivered^ the owner may 
&U them 41 

What fhall amount to a refcindtng of the 
cootrad on the part of the feller ib. 

If s (hcriff takea goods in execution, he 
may feD them without a t^tnSium em- 
pmoi after he goes out of office 43 

If ftolen goods are fold^ they ihall be re- 
4ored to the owner on his procuring 
evidence againft the felon th. 

After convinion the owner may have 
trover for them 43 

Xnl trover will not lie again ft the perfon 
who bought the ftolen goods, but fold 
them to another before convi^ton 43 

The owner is only entitled to have his 
coods where the profecution has been for 
felony, not for fraud, 5cc. ii. 

Fraudulent and pretended fale to defraud 
caeditorsj are void under flat. \^EA%m 

All uich are void unlcfa pofftffion follows 
the deed i&« 

And even then if only a colourable poffef- 
fion, or if there is no confidtration 44 

Except where the deed of iale is only con- 
ditional, or the want of immediate 
pofleflion is confiftent with the deed 45 

Does not extend to hondjide creditors \h, 

Affignment of all a man's effe£U only 
void in the cafe of bankrupts 45 

Sales or affignments of (hips at fea are 
• good without pofleifion delivered 46 

Bretended (ale of part of the bankrupt's 
cftates, an ad of bankruptcy 66 

What fliall be a good fale in market over 

101 

For what deceit in (ales of things in cer- 
tain value caie will lie 1 35 

Lies on a warranty of the value or quality 
of the things fold 1 36 

The mafter is liable on the warranty of 
his fervant th^ 

How a warranty muft be made it. 

In what cafes an adion will lie on a war- 
ranty without a return or notice 1 17 

Cafe will lie Cor felling a thing not the 
feller's own 138 

If the fcUcr is out of poflcflioni the a6Uoo 
will not lie th. 
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The perfon faving goods has a t!eli"o# 
them for falvage f^ 89 

Siirif 

The (hert£F may maintain trover 6x goodt 
feized by him under ajl. fa* 83 

The (heriff under an execution cannot dc« 
liver the fpectfic goods to the 
but muft tell them 

Where the flieriff i§ ading in his 
capacity no adion lies again A him zio 

Where an adion is brought a|[ninft both 
(herffls, and one dies, the adion forvivea 
againft the other i^. 

Adions for torts may be brought either 
againft the (henff or his oflioers, bat for 
negled of duty againft the (heriff onlr 

Vid. E/cafif Rehmtf Exetuthm. 

How far (herifls are liable in cnfe of 
cfcapes « 115 

For an efcape out of either of the coun- 
ters, the adion (hall be brought againft 
both the flieriffs . '^^ 

The (htnff may have an adion againft the 
perfon efcaping, though he himfdf has 
not been fued 1 19 

Is Inble to an adion on the cafe for tc» 
moving goods under an execution wftb- 
out pay ing the landlord a year's rent 1 20 

So he IS in like manner liable for execntinf^ 
the writ firft which has been bft deli- 
vered to him IS I 

Sheriff is liable to an adion in the cafe of 
a falfe return I2X 

Skip. 

Sales or ai&gnments of Ihips at fea are 
good without pofleflion delivered 4C 

The afiBgnment of (hips at fea 4s good 
within the ftat. 11 jfac* i. ; in the cale 
of bankruptcy is not void as againft 
creditors 73 

There is no lien againft a fiitp for repair* 
done to her in MnrnUmd 89 

Neither has the mafter any lien on her for 
money expended, or for watres ii* 

If one of the owners of a (hip fends her osi 
her voyage, without confent of the 
others, he u liable if (he hioSt 93 

jffyer if the fhip be ufed in a way which 
may be profitable to both il. 

Of adions on the cafie againft Ibtp owaeiv 

129 
Ship 
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Ship owners arc only liable for the loft of 
goldy diamoDds, &c. to the ^alue of the 
fhip ftod cargo* Stat. 7 Geo. 2* c* 15. 

^ge 131 

Wher^ fcTcral part-owners, how to fue or 
be fued 163 

Slamfer, 

DiflPerent kindt of (lander i 

What words are of themfelves adionable 

ib. 
The words muft charge fome faft com* 

mttted 2 

How for adjefiive words are aftionable f3. 
Words charfftn^ a man with any thing 

that may fubjed him to profecution are 

actionable ih. 

Words mull be taken with reference to 

the fobje6t matter in alluQon to which 

they are fpoken ' U. 

Words charging a fa6t which could not 

happen, are not adlionable 3 

What words operating to exclude a man 

from fociety are a£kionable ib. 

Words injurious and applicable to a man 

in his trade or profcflion aie a£iiouable 

I*. 
What words fpoken in derogation of a man 

in office are actionable 4 

Words are adiionable when fo. applied 

which would not be fo in the cafe of a 

common perfon U, 

But words of opinion are not adronable ib. 
Difference where words are applied to a 

perfon in an office of profit or of credit 

only 5 

How fcandafwtt magaatum is punifhable 1^. 
What words injuring a man in his prefer- 
ment or inheritance ib. 
What words inducing lofs of trade or 

bufinefs are aClionable 6 

How far ^eaUoqutum mud appear tb. 

How words cauiing a lofs of marriage are 

adtionable ib. 

How words caufing a lofs of feryice 7 
Wofds a^ionable, may not be fo if fpoken 

in friend(hip ib. 

Or if fpoken in confidence ib. 

For words ufed in the courfe of legal pro- 

ceedingSy no a£iion will lie ib. 

jiHier if crimes are charged not cognizable 

in the court applied ib, 

A joint aftion for words will not lie 8 
Rnlcs adopted by the courts in their con- 

llfuftion of fcandalous words 15 

Vid. Libfl 



All the words of a fenteace mofi be takem 
together faj^f 15 

The meaning is not liable to be ilrainad 

it* 

The words maft be a charge of flaaderoua 
nature tf» 

The perfon flandered muft be certaiQ ib. 

Of the evidence for the' defendant 2] 

Si9nt^ni$g» 

A perfon who dealt only in finuggled 
goods may be a bankrupt 53 

Soadj» 

Trover will not lie againft one member of 
an amicable fociety by another for taking 
the box containing the fubfcriptions 93 

Stable Knpir. 

Livery ftable keepers cannot detain a horfe 
for his keep as innkeeper 90 

I 

Stage Coach* 

The owner not a carrier within the cnf« 
torn ^ 1 29 

Not anfwerable for things above 5/. iratoe, 
when lay 

Stamft* 

Each inftrument given in -evidence mi^ft 

be ftamped a 76 

If the amount of the duty is paid it ia 

fufficient A. 

Every inftrument muft now have the ap» 

propriate ftamp 279 

Any alteration in an inftrument requiring 

a Aamp makes a new llamp neceffary iJI 

Vid. jigreemeni. 

Though parol evidence be fufficient* yet 

if the fame evidence is offered in writing 

it muft be ftamped f^. 

Stampt papers cannot be n&d again ib* 

How far copies of legal proceedings 

ihottld be ftamped ib. 

Statutes. 

What ftatutes are public and what pri- 
vate 21 { 

How differently tjiken notice of by the 
Court %x6 

How 
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How far a provifo in a datutc is to be 
taken notice of pa^e 1-^6 

Title of a ftatiite no part of the law ib. 

General a6^8 of parlianieoc^ how given in 
evidence 252 

How private adls ib. 



Statuies quoied, 

23 Hen. 6. e, io« 
3 Hen. 7. r. 2. 
21 Hen, 8. c. 11. 
21 Hen 8. c. 13. 
27 Hen. 8. r. 6. 

— c. 26* 

32 f/<r». 8. c. 39. 
34 & 35 Hen, ^. <>. 4. 
I Ric> c. I a. 
i 3 £/is. r. 5* 



'^Edw, f. 14. 
5 & 6 j&^«ir 6. 
I ^im r. 88* 

5 ifftn. r. 13. 
f. 31. 

7 >^AII. C. 7. 
- f. 12. 

8 j4nn €. 14/ !• 

9 ^/rfl. f . 20. 

13 Car Jiat. 2. c. I* 

14 Car. 2. r. 24. 
22 &?3 Car. 2. 

29 Car, 2. f. 7. y! 6. 
3& 4 /r 3. c. II. 
4 &5 ^ 3. f. 8. 

7 8cS fV.pc. 7. 
C.31. 

g. 34. 

8 & 9 ^- 3. g. II. 

c. 26. /. 26. 

 c. 27. 

/9- 



52- 



/•47- 



2W,^M.f. i.r. 5. 
I &2 PA. ^Af. r. 13. 

2 PA ^ilf. tf. 10. 
I y^f. I. tf. 15- 



57. ;^. 



r. 19. 



3 Tar. I. c 5. 

21 y^r. I r. 3. 

  * '■  c, 16. 



— tf. 18/ II. 



116 

236 

224 

42 

53 

275 

241 
88 

57 
116 

4? 

57. lA. 60. 

238 

212 

216 

«79 

52 
216 

67 
120 

201 

203 

5^ 

too 

112 

216 

ib, 

156 

52 
231 

103 

162 

113. 118 

119 

^>5 

ib, 

168 
268 

6o.'fA. 61 9 

62. 63 

61 • ib. 6^ 

72i 73- 76 
230 

22. fA. 

79 



j 21 Jac. I. r. 19, 
3 Geo, I, c. 8. 
7 Gw. r. r. 21. 

r. 31. 

ri Geo. 1. c» \.f. 2« 

2 Gf9. 2. 



r. 24. 

5 Geo, 2. c 30. 



f. 3c./. 19. 

/. 24. 

/. 40. 

- / 30. 



7 Cro. 2. r 15. 

8 Geo. 2. f. 13. 

c. 16. /. 15. 

1 1 Gro. 2. f . 19. 

16 Geo. 2* 

21 Geo. 2. c 37« y^ 2. 
4 Geo.y €. 33. 

4 Geo 3. r. 37./. 14. 
7 Geo, 3. r. 57. 
c. 38. 

5 Geo,^, 

13 Gf(>. 3. r. 7^ 

17 G^o. 3. r. 26. 
23 Geo. 3. c. ^8* 

26 G^o. 3. f. 57, 
— ' c, 60. 

27 Geo. 3. f. 26. 
c. 29. 

29 Gw- 3. c. 121. y 9. 

31 Geo. 3. c^S. 

32 G^o. 3. c. 60. 

33 Gro. 3. e. 9./ 33. 
r. 58. 

34 Geo. 3. f . 68. y! \6, 
38 G/^o, 3. €,*]$./. I. 

46 Gf0. 3. r. 37. 
c. 43. 

47 Geo. 3.^.2. r. 35. 
49 Gr0. 3. c. 121. 
/. 10. 



52. 70. 



page $2. 6j 
5» 

70 
171 

2i6 

231 
286 



224 
53- 55- 

^. 
97.269 

I42 

2i6» 217 
279 

2&6 

123 

fcy 

5* 
»4« 

175 
216 

122 

2S0 

285 

46 

287 
215 

70 

227 

27 
269 

203 

46 

25 

281 

99 
5* 
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Temmf, 

Vid. Leafe. 

One tenant in common, joint-tenant, or 
parcener, cannot have trover againit hit 
companion q« 

Except one deflroys the things held in 
common a^. 

Tenant may^ at the expiration of his leaTe 

terry away things fixtd there for the 

7 benefit 
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benefit of his trade,' as blocks, ▼ats, &c. 
fo marble^ marble chimaey-pieccsi &;c. 

page i6i 
An adlioQ for not repairing fences mud be 
brought againfl the tenant in poiTeffionj 
unlets the landlord is bound to repair' 

146 

Ttthet. 

Cafe h'es againft a parfon or impropriator 
for taking away his tithes 146 

If trefpafs on the cafe is brought again ft 
feveral, where the verdiA may be againft 
pnlvoae 129 

But the tithes muft be fet out 146 



Tr9ver* 
Trorer lies to try the validity of fales 

Vid. Saks. 

Trover lies to recover inftruments con- 
veying a chofe in adi9n 47 

Will not lie for goods condemned by a 
court .^f competent jurifdidion ih, 

Unlcfs the jurifaidion is limited ih. 

Trover lies to try the validity of confign- 
ments ih> 

Poffe£Eon alone gives a good title in trover 

81 

But the aftion may be maintained without 
poffeffion 82 

But if there is neither a6tiial pofleffion, nor 
right of a£iual poffeffion, trover wiU not 
lie ^ .82 

Property in the plaintiff is indifpenfably 
neceffary '^ 83 

Will not he where there has not been an 
exchanfire and poffeffion delivered 83 

What will transfer the property ih* 

Trover will lie on a fpecial property Ih, 

Executors may maintain trover ih. 

Any perfon who is in poficffion of the 
goods of another is liable to trover, ex- 
cept in ci^e of a fale in market overc, or 
other fair transfer 84 

What fliall be deemed fuch fair transfer 8^ 

Where the taking has been tortious, it is 
not neceffary to (hew in evidence an a^ual 
coQverfion to party's own ufe ih. 

Where the taking has not been tortious, 
an aftual convcrfion muft be proved 

YOL. 11. 



Where a perfon eatnifted with goods puts 
them in the hands of a perfon, con- 
trary to the diredions of the owner, it 
is a converfion page 86 

Trover lies for the partial ufe or converfion 
of airather'-s go^es 87 

Where the law gives a lien, trover will not 
lie ih* 

Vid. Execuior and AdmntflratoTf Uen. 

Trover will lie for goods delivered to a 
fervant 92 

One tenant in common, joint-tenant, or 
parcener, cannot have trover againft the 
others i3. 

Trover will not lie againft executors or 
adminiftrators for a converfion intefta- 
tor's lifetime 93 

Will not lie againft baron and feme id. 

Vid. Declaration and Plea. 

In what cafe an adual converfion muft be 

proved 95 

Or the demand in trover, and what good 

In what cafes of trover, things may be 
brought into court 102 

The defendant in trover may be held td 
fpecial bail ih. 

The judgment in trover muft be always 
for damages ih. 

Vid. Evidence. 

Trujlt. 

Where an injury has arifen from a breach of 
truft, cafe lies for it 15 i> 



Trujlea. 

A naked truft fhall not exclude a man as a 
witnefs 207 

Vid* Bondy Anmdty. 

How far the borrower of money ufurioufly 
lent n»ay be a witnefs 2 14 



Variance* 
Vid. Evidtnct^ Record* 

Venue^ 

[n declaring for an efcape, the venue may 
be laid where the party was. feen at large 

Z . la 



I3« 
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In what cafe the Court will change the 
venue in an aflion of flander fcfge 19 

Vid. Cofts and Damojges' 

Vtrdia. 

In anions of flander, though all the words 
in one count are not actionable, yet if 
any a6tionable are orovedf there (hall be 
a verdict accordtngiy 26 

In what cafes of a general verdi^> if any 
of the connts are for words not adion- 
able» (hall there be a vemre faciat dt 
mvo granted t3. 

lo trefpafs on the cafe» if fubftanee of 
iffue foundy it W fufficient t68 

How far TcrdiCts are evidence 239 

Where between other parties i5. 

A verdi^ is only evidence of what was in 
iffue in the former caufe ih* 

Exceptions in cafe of tollst comnona, &c. 

240 

Verdidl how given in evidence ' ib* 

Feftry. 

Cafe lies by a^pariihioner for excluding 
him from the vellry-room 1^^ 

Vtaualler. 

Under what circumflances of felling he 
-may be a bankrupt 54 



W 



Wager. 

Wager on the event of a caufe does not 
incapacitate a witnefs 2 1 8 

IVaJte. 

C^fe lies againft leiTee for preventing him 

' in reveriion from coming on the lands 

to fee if wade has been done 158 

Wattrcourje* 

If a perfon has a watercqurfe by prefcrip- 
tion, he cannot increafe the quantity 

149 

Twenty years"* poffeflion gives a title 150 

But he may vary the ufe of ity as change 
the nature of the mills 150 

In declaring for diilurbance of a watcr- 
coutfex it (hould (tatc it as an ancient 
one ' 160 



Way. 
Cafe lies for ob£bru£king « private way 

Rights of way how acquired s^. 

How far ufage (hall give a right of way 

Where a way ia dauned by prefcripUoa» 
how it may be deftrpyed ti. 

Wknefu 

Vid. Bankrupt. 

Neither a bankrupt nor hit wife can be 
witneifes to prove an aA of bankruptcy 

97 
A creditor who had fold his chance of 

recovering his debt, may be a witnefs 

lift. 
So^ a creditor who releafes to the a£%aect 

' it a ffood witnefs \k. 

A crtdTtor is not a competent witnefii in 

a6lions to recover any part of the bank* 

rupt's property 98 

Servant may be a witneCa for bn naftcr in 

an adion for beating him 166 

80 a child for her father in cafe of kcr fc» 

duftion f^. 

In queftions concerning the rights of omn- 

mon, how far another commoner may be 

a witnefs 167 

In what cafes the bankrupt may be a wit* 

nefs ^ 99. }h. 

In an adipn for a refcue» the party relcixd 

may be a witnefs ^. 

Who may be witneffra ao6 

What the tfrid objedfon on the ground of 

intercft aoy 

It mud be certain ; a future and contin- 
gent intercft not fu£Bcient c(. 
How far the heir- apparent or rennuider- 

man tfw 

Co*obIigor in a bond to the ordiDsn-y, a 

good witnefs for the admtmflratar i^. 
Executor a good, witnefs to prove the trf- 
' tator's fdiiity £&. 

Executor in a fubfcquent will lo prove a 

forgery tk. 

Policies of infurance, how far one iioder* 

writer may be a witnefs 20S 

Perfons who majr ultimately be benefited 

cannot be witneifes j^. 

Commoners, how far they may be wit- 

ntflVs for one another * S09 

Perfons liable to be rated to the poor, 

witnefles on An appeal «k 

Or 
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Or in an afUon on a bond given by a col- 
ledor of the panfli rates page 20^ 

If a witnefs thinks himfelf intcrenec^ he is 
inadmiffible 210 

What the nature of the intcreft muft be 
which will difqualify a witnefs * c^« 

No perfon who has figned a negotiable in* 
ftniment can be a witnefs to impeach it 

211 

But if he is at all events liable and unin- 
terefted in the immediate qaeftion, he 
may be a witnefs as between other 
parties ib. 

A perfon in whom a perfonal truft or con- 
fidence is repofed» is an inadmiffible wit- 
nefs ib* 

A perfon who claims property in the in** 
ftrument fued upon is inadmiffible even 
witharelcafe 212 

Plaintiff or defendant cannot be examined 
as witnciTcs for or %gaiaft each other 

«'3 
In what cafes one made a defendant 

with others may be a witnefs ib. 

In what cafes a party interefted may be a 

witnefs 214 

What perfons intereflcd by ftatute are 

witnclTes ^ 2 1 < 

Perfons admitted as witnefles from necel- 

fity 216 

So a perfon from the ufage of trade 2 17 
A perfon not incapacitated by his own 

ad f3. 

If the intcreft is fmall or remote it (hall 

not incapacitate a witnefs 220 

What fituatioD as truftecs fhall prevent 

perfons from being witneffcs 2 1 9 

Legatees how far they are witneffes ib. 
Relcafe re((ores the competency of a wit- 
nefs 220 
Attorney and counfcl can be witneffes in 

what cafe ib. 

This only extends to counfel and attornies 

in a court, not to others, though confi 

deutially and profcffioually employed 

221 



An attorney or counfd is not only re- 
ftri£led from giving fuch evidence in an 
afiion againft his cucnt, but in all cafes 
whatever page 221 

When bound to produce papers ib. 

But an attorney or. counlcl may be a wit- 
nefs to prove a hand«writing 223 

Hufband and wife, in what cafes they can 
be witneffes 223 

Woman livine with a man as his wife, may 
be a witneu for him 220 

Parents and children may be witneffes for 
each other ib* 

How lar their dedarttions are admiffibk to 
baftardize their iffue ' ib. 

What crimes incapacitate a witnefs ,2 27 

How far a pardon (hall reftore a witnefs 

How hx a particeps crirainis may be a 
witnefs 227 

How far religious tenets or prindples in- 
capacitate one from being a witnefs 229 

Infants, non compos, dec, when they can 
be witneffes 230 

Witneffes how to be fwom ib, 

Quakers how far witneffes 231 

What queftions may be aiked a witnefs 

232 

How far a witnefs may ufe memorandums 

333 
Witnefs after being examined and crofs- 

examined in chief, cannot be obje6ted to 

for incompetence 234 

Where a witnefs is dead* falls iick, or can<« 
not be founds his depofitions are evidence 

235 

How far a witnefs's charafter may be im- 
peached by general evidence 



Wreck. 

Lord may maintain trover before the year 

and day expired 83 

Wliat (hall be deemed wreck |o r 

How far evidence ib. 

How given in evidence i^. 

Vid. Shertf. 



THE END. 



Trmttd by A. Strahan, LawPrintef to His Majcfty, 
Printcrf-Strcet} Loodon. 
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